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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

Guardianship and
conservatorship
are court cases
that make a
person or
sometimes a
corporation or
other entity
(called the
guardian or
conservator) a
decision-maker
for another
person (called the
ward).

What Is Guardianship and Conservatorship?

General Overview.

Guardianship and conservatorship are court cases that arrange for a person, or
sometimes a company or other entity (called a guardian or a conservator), to
make certain decisions for another person (called the ward). A guardianship or
conservatorship can be set up for a person if his or her decision making capacity
is so impaired that the person is unable to care for his or her own personal safety
or to provide for his or her “necessities.” The person must be at risk of physical
injury or illness.

Why Not Set Up a Guardianship or Conservatorship?

In our country, when we become adults we are generally able to make decisions
for ourselves. We can even make decisions that others think are “wrong.” Be-
cause our right to make decisions for ourselves is such a basic freedom, it can
only be taken away for a very good reason. And if there is a very good reason, the
court can only take away the smallest amount of decision making necessary. The
court must consider the “least restrictive alternative” or the least intrusive option
when taking away a person’s rights to make decisions.

Guardianship or conservatorship is only needed if the person’s decision making is
a major threat to his or her welfare. Guardianship or conservatorship should not
be used simply because a person makes a decision that other people do not un-
derstand or agree with. Guardianship or conservatorship should not be used sim-
ply because the person has a certain disability or diagnosis.

The person asking the court to set up a guardianship or conservatorship is called
the petitioner. This person must show that the guardianship or conservatorship is
needed. This is called the burden of proof. The burden of proof is the duty to
prove that the person is incompetent (sometimes also called an incapacitated per-
son). The definition for incompetent and incapacitated person is the same. The
court, the petitioner, and the guardian or conservator must try to strike a balance
between whether the ward just needs some assistance in doing things for him or
herself or whether the ward actually needs someone else to make decisions for
him or her.




What Does Incompetency (or
incapacitated person) Mean?

Incompetency is when the proposed ward is unable
to make decisions about care for himself or herself
and there is a real risk of harm to the proposed
ward. In the case of a guardianship of the person, an
incompetent person is one who has:

“a decision making capacity which is so impaired
that the person is unable to care for the person’s
personal safety or to attend to or provide for
necessities of the person such as food, shelter,
clothing, or medical care, without which physical
injury or illness may occur.”

In the case of a conservatorship of the estate, an
incompetent person is a person who has: “a decision
making capacity which is so impaired that the person
is unable to make, communicate, or carry out
important decisions concerning the person’s
financial affairs.”

What is the Difference Between
Conservatorship and
Guardianship?

In a conservatorship, a person or other entity (the
conservator) is appointed by the court to make
decisions about the property (or estate) of a ward. In
a guardianship, a person or other entity (the
guardian) is appointed by the court to make personal
decisions for the ward. A conservatorship deals with
the person'’s financial decisions and a guardianship
deals with non-financial decisions such as where the
ward lives and what type of medical care the ward
gets.

It is important to know that the words “guardian” and
“conservator” have different meanings in different
states. The person who is called a guardian in lowa
is sometimes referred to in other states as a
“conservator of the person.” A person who is called
the conservator in lowa might be called the
“guardian of the estate” some place else.

It is possible for one person to be both guardian and
conservator. Guardianship and conservatorship
proceedings may be combined into one court action.

Guardianship.

In order to set up a guardianship, the court must
decide that the ward is incompetent to make
personal decisions. This must be based on facts
which are proven by “clear and convincing”
evidence. This is more and/or better proof than is
needed in many civil cases. The person appointed is
called the “guardian” and the person under
guardianship is called the “ward.”

In a “plenary” or full guardianship, the guardian
makes decisions about all of the ward’s basic needs.
This is the broadest and most restrictive form of
guardianship. It should be sought only when no less
restrictive alternative exists.

Under lowa law, a full or plenary guardianship is only
to be set up when needed. lowa law requires that
the court decide, in all cases, whether the
guardianship should be limited. This means that
the guardian only gets the right to make some
decisions for the ward. A guardianship can take
away the ward’s right to choose where to live, the
right to consent to or refuse medical treatment, and
other important rights. The court has to make a
separate decision about the ward’s right to vote. The
court may also decide that the ward cannot marry.

The guardian has the duty to make decisions in
some or all of these areas of the ward’s life. The
guardian may be responsible for doing many things.
The guardian may need to take reasonable care of
the ward’s personal property. The guardian should
assist the ward in developing maximum self-reliance
and independence. The guardian may also need to
make sure that the ward receives necessary
emergency medical services and other professional
care, counseling, and treatment. Other
responsibilities may be given as well. Some things
can only be done with court approval. These may
include moving the ward to a more restrictive
residence, arranging for most major elective or non-
emergency medical procedures, or consenting to
withholding or withdrawal of life-sustaining
procedures. NOTE: A person appointed to act under
a durable power of attorney for health care has
priority over any other person to make health care
decisions. This includes a court appointed guardian,




unless the guardianship petition and order
terminates the health care power of attorney
appointment. Also a person’s own wishes (through
a living will) cannot be disregarded by a guardian.

Conservatorship.

In order to set up a conservatorship, the court must
decide that the ward is incompetent to make
financial decisions. This must be based on facts
showing the person is incompetent by “clear and
convincing” evidence. The person appointed is
called the “conservator” and the person under the
conservatorship is called the “ward.”

The conservator has the duty to protect and
preserve the estate (income and assets). The
conservator must invest the ward’s money
prudently and account for it as provided by law. To
the extent the court directs, the conservator will
also have the power to collect income, sell and
transfer personal property, vote at corporate
meetings, and receive additional property. A
conservator must have court approval to do things
such as invest the funds of the ward, execute
leases, make certain payments, transfer real estate,
compromise or settle any claim, or apply any
portion of the ward’s assets to the support of any
person for whom the ward is legally liable.

Who Acts As Petitioner?

There are voluntary and involuntary
conservatorship and guardianship petitions:

Voluntary means the proposed ward is the
petitioner and asks the court to have a conservator
or guardian appointed.

Involuntary means the petitioner is someone other
than the proposed ward who feels that the
proposed ward needs help.

Powers of a Conservator or
Guardian.

The court should only grant a guardian or a
conservator the powers necessary to provide for
the needs of the ward. The guardian or conservator
must use the specific authority granted by the court
in @ manner which limits the ward’s rights and
restricts his or her personal freedoms only to the
extent necessary to provide needed care and
services.

Neither guardians nor conservators can make
decisions, or limit the ward’s freedoms, in areas
which the court has not specifically granted the
authority to act. This makes sure that a guardian’s
or conservator’s decisions will not be overly
protective or restrictive of the person’s rights.

A guardian or conservator does not need to pay for
any service for the ward from his or her own funds.
The guardian or conservator uses funds from the
ward’s estate or applies for federal, state, or county
services to which the ward is entitled.

Limited Guardianship and
Conservatorship.

A limited guardianship or conservatorship is one
where the conservator or guardian is given limited
power. The ward retains some decision making
ability. The court is required, in all cases, to
consider if a limited guardianship or
conservatorship is appropriate. The court is to
make findings of fact to support the powers given to
the guardian or conservator.

Standby Guardianship and
Conservatorship.

A standby petition is a type of voluntary petition.
This means that a person chooses in advance who
should be a guardian or conservator for him or her.
The person filing such a petition must be
competent. The petition must state what event or
condition triggers the start of the guardianship or
conservatorship.




Public vs. Private Guardianship or
Conservatorship.

A family member, friend, interested party, a non-
profit corporation, or an agency may be appointed
guardian or conservator for an incompetent person.
Banks or trust companies can be appointed as
conservators.

The court’s decision about who will be appointed as
guardian depends in part on what the proposed
ward wants (or would likely have wanted), plus who
is available and willing to be guardian or
conservator. In the case of standby petitions, the
court appoints the person chosen in advance.
When it comes to guardianships and
conservatorships of minors, parents are preferred
over all others. If qualified parents are not available,
then preference is given to a person designated in
the will of the parent who had custody of the minor
or to any suitable and qualified person that a minor
requests, if the minor is at least 14 years old.

Public. A public guardianship or conservatorship is
any guardianship or conservatorship where the
court appoints a state or county government
agency to act as guardian or conservator. lowa
does not have public guardians. However, some
counties hire a person who acts as a conservator or
guardian for wards who have no other options.
There is no lowa law restricting the number of
cases in which a person or company can act as
guardian or conservator. There is no law in lowa
about the kind of contact that a guardian must have
with a ward.

Private. A private guardianship or conservatorship
is any guardianship or conservatorship where the
court has appointed a private citizen, such as a
family member, close friend, professional guardian
or conservator, or a private agency to act as
guardian or conservator.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

Guardianship and
conservatorship
can be the most
restrictive and
costly options for
substitute
decision making.
Other alternatives
may work as well
or better.

Alternatives to Guardianship
and Conservatorship

Why Not Set Up a Guardianship or Conservatorship?

Guardianship and conservatorship may take away all of someone’s decision
making authority. Also, they can be ended only by a court order. For these two
reasons, guardianships and conservatorships are very restrictive kinds of sub-
stitute decision making tools. They can also be more costly than alternative
methods, since court review is required and regular reports must be filed.

American society values independence, freedom, and the right of an individual
to make his or her own decisions. Because of these values, the "least restrictive
alternative" should always be considered before setting up a guardianship or
conservatorship. A guardianship or conservatorship should not be required, or
used, simply because a person makes a decision that other people do not un-
derstand or like. The fact that a person has a disability or a certain diagnosis
does not necessarily mean a guardianship or conservatorship is needed.

What Does ‘“Least Restrictive Alternative” Mean?

A least restrictive alternative is one that allows a person to make as many deci-
sions and be as independent as possible. Some examples of alternatives are:
representative payees for government benefits, joint bank accounts, power of
attorney appointments for health care, or finances.

Can Alternatives Be Planned Ahead?

There are a number of formal and informal ways in which a person can make
their own plans for future care or assistance. No adult is too young or healthy to
plan for the possibility of being unable to do things we normally take for granted,
such as paying our bills or making our own health care decisions. This need for
assistance could happen due to an accident, illness, disability or age.

Even when a person has not made advance plans, alternatives that are less
restrictive than guardianship or conservatorship should be considered. Alterna-
tives can be voluntary or involuntary. Persons retain some control over their
lives when making their own advance plans or agreeing to planned help. The




voluntary alternatives can also be less stressful for
persons needing help as well as for their family.

Some people may have difficulty talking about
these things. However, people who are facing the
need for assistance are often relieved to learn that
there are ways for them to retain some control
over their lives and ensure their wishes will be fol-
lowed.

Alternatives can also be involuntary. This is where
someone makes the arrangements for assistance
on behalf of the person needing the help.

Alternative Planning Tools

The voluntary and involuntary planning tools dis-
cussed below are generally considered to be less
restrictive alternatives to a guardianship or conser-
vatorship. If they are put in place, a guardianship
or conservatorship may not be needed at all. Of
course, the best choice of alternatives, including a
guardianship or conservatorship, depends on indi-
vidual needs and preferences.

The descriptions below provide a general sum-
mary of the various planning tools. They are not a
substitute for legal advice. An attorney should be
consulted before making any decisions.

Voluntary Alternatives for
Personal Needs

Community Based Services

A person may be eligible for a wide variety of com-
munity based services that would permit the per-
son to continue meeting personal needs. The ser-
vices include home nursing, home health aides,
homemakers, “Meals on Wheels” (home-delivered
meals), “Lifeline” (telephone service assistance),
mental health services, transportation, work activ-
ity, and many others.

Case Management

Case management can be used to assess a per-
son’s needs, and to coordinate and monitor ser-
vices. Case management is available for some

people with disabilities, including persons with
mental retardation or mental illness and some eld-
erly persons. Through the use of case manage-
ment services, persons with more complex needs
may be able to stay in their own homes. For infor-
mation on case management programs for older
lowans, contact the lowa Department on Aging at
1-800-532-3213 or www.aging.iowa.gov. For infor-
mation on case management for other needs (for
example, persons with brain injuries, mental retar-
dation or chronic mental illness), contact the lowa
Department of Human Services.

Health Care Facility

Sometimes a person’s care needs can only be met
by moving to a nursing home, residential care fa-
cility, or similar place. If a person voluntarily de-
cides to move, a guardianship may not be needed.

Living Will

A competent adult may sign a “living will” directing
that life-sustaining procedures be withheld or with-
drawn. The living will is only effective if the signer’s
condition becomes terminal and if the signer is not
able to make treatment decisions. The legal term
in lowa for a living will is “Declaration Relating to
Use of Life-Sustaining Procedures”.

Durable Power of Attorney for Health Care

A person can name another person (called the
attorney-in-fact) to make health care decisions
using a durable power of attorney for health care.
This paper gives the attorney-in-fact the authority
to make decisions regarding care, treatment, and
health care services. A living will is limited to situa-
tions of terminal iliness. A durable power of attor-
ney for health care covers a broad range of future
medical decisions.

A person appointed to act under a durable power
of attorney for health care has priority over any
other person, including a court appointed guard-
ian, to make health care decisions unless the
guardianship petition and order terminates the
power of attorney appointment. The attorney in
fact has authority to make decisions only if the
person is unable to make health care decisions
(in the judgment of the attending physician).




Standby Guardianship

The lowa Code sets out a procedure for a compe-
tent adult to plan for a court-supervised guardian-
ship. In a written petition, the person can specify
that a guardian shall be appointed when certain
conditions have been met. These could include
particular events or the occurrence of a physical or
mental condition. The petition also says how the
occurrence of these events or conditions must be
proven.

Voluntary Alternatives for
Financial Needs

Banking Options

There are some simple banking options that may
be appropriate alternatives to conservatorships for
some people. A person may be able to control his
or her own affairs with the help of automatic pay-
ments to creditors (utilities, mortgages, and others
can be routinely paid in this manner), direct depos-
its, or banking by mail, phone, or the Internet.

The person should have the ability to understand
what is being done each month. This would not
work for people who may become confused when
their Social Security no longer arrives in the mail
or who think they still have to pay creditors even
though the bills are paid automatically.

Another method often used is joint bank accounts
where the name of a trusted friend or family mem-
ber is added to the account. Trustworthiness is
very important because the joint owner has control
over the money in the bank. Care must also be
taken in establishing the account so that it is clear
who will get the money if one person dies.

These informal options provide some useful
means to handle financial needs, but provide little
in the way of third-party supervision.

Financial Powers of Attorney

This kind of power of attorney deals only with fi-
nances. A power of attorney appointment is signed
voluntarily by a competent adult (the principal) au-
thorizing another person (the attorney-in-fact or
agent) to act on his or her behalf.

A financial power of attorney can be a general
document used for all authorized transactions and
affairs related to property owned by the principal. It
can also be limited in various ways, such as, only
covering transactions at one bank or only for a
single transaction. The document should also
specify how long it lasts.

A competent principal can revoke or end a power
of attorney at any time. It should usually be re-
voked in writing. Any bank, brokerage firm, or
other third party who may be relying on the power
of attorney should be immediately notified of the
revocation.

A financial power of attorney will usually end at the
time the principal becomes incompetent unless it
specifically states otherwise. A power of attorney
that stays in effect even if the principal becomes
incompetent is called a Durable Power of Attorney.
If the power of attorney is supposed to continue
even when the principal is no longer able to make
decisions, then a durable power of attorney is
needed.

The drawback of a financial power of attorney is
that it is not supervised by a court and there are no
surety, bonding, or annual accounting require-
ments. This creates a risk of theft or mismanage-
ment.

Trusts

A trust is a legal relationship in which one person
(a “trustee”) holds property for the benefit of an-
other (the “beneficiary”). The property can be any
kind of real or personal property: money, real es-
tate, stocks, bonds, collections, business interests,
personal possessions, and other assets. Trusts
can be useful planning tools for incapacity be-
cause they can be established and controlled by a
competent person and later continue under the
control of a successor trustee if the person who
established the trust becomes unable to manage
his or her affairs.

One person often establishes a trust for the benefit
of another. This type of trust involves at least three
people: the grantor or trustor (the person who cre-
ates the trust); the trustee (the person or financial
institution who holds and manages the property);
and the beneficiary or beneficiaries (the person(s)
who receives the benefits from the trust). Trusts
that can be changed or terminated at any time by




the grantor are called revocable. Trusts that can-
not be changed or terminated before the time
specified in the trust itself are called irrevocable.
The trustee holds “legal title” to the property trans-
ferred to the trust and has the legal duty to use the
property as provided in the trust agreement and as
permitted by law. The beneficiaries have
“equitable title,” which is the right to benefit from
the property as specified in the trust.

There are several types of trusts that are used to
plan for one’s own incapacity or the incapacity of
another. There are also many other kinds of trusts
that are used for different purposes. It is important
to talk to a knowledgeable trust attorney.

Social Security Representative Payee

This alternative can be voluntary on the part of a
person who gets Social Security. It can also be
used without the person’s consent in some cases,
making it involuntary. This is discussed below un-
der non-voluntary alternatives.

Standby Conservatorship

The lowa Code sets out a procedure for a court-
supervised conservatorship. In a written petition,
the person can specify that a conservator shall be
appointed when certain conditions have been met.
These could include particular events or the occur-
rence of a physical or mental condition. The peti-
tion also says how the occurrence of these events
or conditions must be proved.

Minors

A person having physical and legal custody of a
minor child may establish a standby conservator-
ship on behalf of the minor. The person can spec-
ify that a conservator shall be appointed when cer-
tain conditions have been met. These could in-
clude particular events or the occurrence of a
physical or mental condition. The petition can also
say how the occurrence of these events or condi-
tions should be established.

If a conservator has not been appointed, up to
$25,000 in money or property may be paid to a
custodian under the lowa Uniform Transfers to
Minors Act (See lowa Code Chapter 565B). If
more money is involved, a conservatorship may
need to be established.

Voluntary Conservatorship

An adult may ask the court to have a conservator
appointed to make financial decisions. This results
in a court supervised process over some or all of
that person’s financial affairs.

Non-voluntary Alternatives
for Financial Needs

Social Security Representative Payee

Unlike the voluntary alternatives to conservator-
ship, a representative payee (for Social Security
and Supplemental Security Income benefits) can
be set up after the person becomes incapacitated.
Representative payees might be an appropriate
alternative to conservatorship if Social Security is
a person’s only income and there is no need to
protect other assets.

The Social Security Administration (SSA) has an
application process to establish a representative
payee. Even if a conservator has been appointed,
the conservator must apply to become the repre-
sentative payee in order to receive the Social Se-
curity checks directly.

A representative payee is appointed by the SSA
for persons who are unable to receive and man-
age their own Social Security benefits due to men-
tal or physical impairments. It can be done with or
without the consent of the person receiving the
benefits. The person has several opportunities to
challenge an unwanted appointment of a repre-
sentative payee. Once established, the represen-
tative payee appointment can be terminated by
showing that the beneficiary has regained the abil-
ity to manage the benefits. A person can also re-
quest changing the appointed representative
payee to someone else.

Representative payees are to use the benefits in
the person’s best interest. Representative payees
are personally liable for misuse of funds. It may be
quite difficult to prove misconduct or even locate a
payee who misuses funds. Using caution in choos-
ing a representative payee is important. It may be
best to have a trustworthy relative, friend, or resi-
dential facility (nursing home or group home where
the person resides) as payee. Some communities




may have programs that provide volunteer repre-
sentative payees through a program sponsored by
AARP. These arrangements can be changed as
needed.

The SSA may require periodic accountings for the
benefits. The SSA may remove payees for a
breach of their duties, but there is no careful over-
sight. A payee only has authority to handle mat-
ters relating to the Social Security benefits.
The payee has no authority to handle property
or income other than Social Security benefits.

Under other SSA requirements for representative
payees, a payee must:

o Keep records of how benefits were spent,

e Submit a report of such expenditures at the re-
quest of SSA,

o Report to SSA any event affecting eligibility for
or amount of benefits,

e Register bank accounts and investments in a
manner clearly indicating that the funds belong
to the beneficiary,

¢ Monitor and report savings and investment in-
come as countable income for SSI recipients,

¢ Notify SSA of any change of address of the re-
cipient,

¢ Notify SSA if he or she is no longer able or will-
ing to serve as payee, and

o Disburse all accumulated funds and interest as
directed by SSA at the termination of the repre-
sentative payee appointment.

Arrangements for Veterans and Railroad Retire-

ment Benefits

Payees for Railroad Retirement Benefits or Veter-
ans Benefits may also be set up. The process for
substitute payment arrangements is established by
each agency. The Veterans Administration or the
Railroad Retirement Board should be contacted for
details and procedures to follow. As with Social
Security representative payees, these arrange-
ments should be carefully considered based on
individual needs and preferences.

General Relief Benefits

General relief benefits may be paid directly to a
vendor (for example, rent to a landlord) if the
county rules require. A person’s ability to manage
the grant may not matter in the county’s decision.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

It may be very
difficult to
decide if a
guardianship or
conservatorship
is needed. The
questions and
points in this
article may help
in making that
decision.

Determining if Guardianship or
Conservatorship is Necessary

Family members often take on informal decision making roles for a person be-
fore he or she becomes incompetent. A common example would be an adult
son who assists his elderly father with personal care or financial matters. If the
father’'s mental “capacity” is called into question due to Alzheimer’s or other dis-
eases affecting the father’s decision making ability, a court order appointing the
son as guardian or conservator may be needed. This would legally allow him to
make decisions on behalf of his father. Other times the need for a guardian or
conservator may come about very quickly, for example, as a result of a severe
head injury from an accident.

Who Needs a Guardian or Conservator?

Those who may need a guardian or conservator include many different types of
people such as:

¢ A person with a developmental disability;
e A person who is mentally ill;

¢ A person who has experienced a stroke or a head injury which may have
resulted in a mental disability;

e A person who has a disease such as Alzheimer’s which affects decision
making ability.

It is important to know that a person may fit into one of these categories, but not
be in need of a guardian or conservator. A person’s need for decision making
support or for a substitute decision-maker will vary. It will depend on the per-
son’s ability to make reasonable decisions about health, safety, and personal
needs. There may be formal and informal support from family or friends or other
resources. There may have been adequate planning to make sure that his or
her needs are met.
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Assessing the Need

The need for support in decision making has to be
assessed for each person individually. This article
and the attached tool focus primarily on needs of
the “person,” meaning the needs for health, safety,
and daily living. However, issues of the “estate,”
meaning how property is managed are also in-
cluded.

What are the Criteria for Estab-
lishing a Guardianship or
Conservatorship?

To establish a guardianship or conservatorship,
the court must find clear and convincing evidence
that:

e The person is incompetent;

e The person needs the supervision and protec-
tion of a guardian or conservator;

The appointment of a guardian or conservator is in
the best interest of the proposed ward;

If evidence of the availability of third-party assis-
tance is provided, then the court can consider the
effect of such assistance in meeting the needs of
the person and in determining whether the person
is incompetent.

How is Incompetency
Determined?

Under lowa law, an incompetent person is one
who has “a decision making capacity which is so
impaired that the person is unable to care for the
person’s personal safety or to attend to or provide
for necessities for the person such as food, shel-
ter, clothing, or medical care without which physi-
cal injury or illness may occur.” Under this defini-
tion, functional limitations are important in deter-
mining incompetence. lowa law specifically re-
quires that the functional limitations of the pro-
posed ward be considered. Under lowa law,
“functional limitations” is defined as “the behavior
or condition of a person which impairs the person’s
ability to care for the person’s personal safety or to
attend to or provide for necessities for the person.”

There are three important factors in determining
incompetence:

e Decisional Capacity
e |mpairment

e Functional Capacity

Decisional Capacity. “Decisional capacity” means
a person’s ability to understand and make deci-
sions about his or her needs.

e |s the person aware of an unmet need or in-
ability in managing personal needs?

e Has the person been informed about, and
does the person understand, the variety of
alternatives available to meet these needs?

e Does the person understand and appreciate
the choice made, and the potential risks and
the benefits?

Impairment. “Impairment” generally refers to a
person’s diagnosed disability or medical condition
which affects the person’s decision making skills.

Functional Capacity. “Functional capacity”
means a person’s practical ability to meet personal
needs, or take necessary action to have needs
met. It must be determined whether and how well
the individual can perform activities to meet per-
sonal needs and how much assistance is needed
with decision making.

Using This Assessment Tool

Purpose

This document was developed to assist in the of-
ten difficult task of deciding whether a person
needs a guardian or conservator to help him or her
maintain a better quality of life. The attached as-
sessment instrument is not a test and is not a re-
quired form of the lowa Department of Human Ser-
vices or of the court. Instead, it is an informal tool
to use when gathering information about a per-
son’s capacity for making decisions to meet his or
her personal needs.

The information gathered for this assessment
process can be used to support the need for su-
pervision of the proposed ward.
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Using This Assessment to
Determine Functional Capacity

The assessment tool should help to weigh the qual-
ity and quantity of information received in the proc-
ess of trying to protect the health and welfare of the
person in need. The results of this tool may aid in
deciding whether to recommend the appointment of
a guardian or conservator. The aim of this tool is to
assist in making sure the decision to take away the
legal rights of a proposed ward is done as carefully
and confidentially as possible. It is important to
meet with the person more than once to properly
determine functional capacity.

Review of Related Information

In order to make sure there is sufficient information
to properly complete any assessment, the following
must be obtained and reviewed:

Social History - Obtain a written report from social
worker or interview family/friends.

Medical Assessment - Obtain from person’s primary
physician. It should state what effect, if any, the
person’s medical condition and medications have
on his or her decision making abilities.

Current Service or Care Plans - Obtain from social
worker or health or home care provider.

Cautions When Assessing or Interpreting Assess-
ment Results.

Qualifying Statement for the
Use of This or Any Other
Assessment Tool

The goal in making decisions about a person’s ca-
pacity should be to allow a person to make deci-
sions for himself or herself to the fullest extent pos-
sible, even if others disagree with those decisions.

An assessment may help you in making decisions
about the use of guardianship/conservatorship in
cases where no other resources exist.

Be cautious about confusing dependency on physi-
cal assistance to perform or complete certain func-
tions with the need for a guardian or conservator.
The two are not the same.

Look for alternatives to guardianship/
conservatorship, such as: Power of Attorney (for
finances), Durable Power of Attorney for Health
Care Decisions, Social Security Representative
Payees, and community people who might provide
volunteer care if no family exists or is unwilling or
unable to get involved.

Guardianship or conservatorship affects the rights
of wards. Remember that you would not freely allow
others to make your decisions for you.

Try to stand in the other person’s shoes. Would you
want a guardian or conservator if you were in the
same situation?

Generally, guardianship/conservatorship should not
be used to control persons who choose to behave
in a disruptive or uncontrolled manner.

Basic Considerations When
Performing and Interpreting
Assessments

Keep these points in front of you as you complete
each section of the assessment. Consider these
points when evaluating the person’s decision mak-
ing abilities in each area.

e Be specific when listing or assessing an ability
or skill, and needs or conditions, particularly
with respect to self-sufficiency. Describe exam-
ples of the person’s decision making as it re-
lates to the specific area.

e Determine how each affects the person’s func-
tional capacity, meaning the person’s ability to
reasonably make sure that his or her needs and
rights are met and protected to sufficiently
avoid or prevent neglect/abuse/maltreatment/
exploitation.

e Don’t take anything for granted. Question the
decisions of persons providing information to
you, including doctors, social workers, lawyers,
and others who make judgments about those
they do not know well.

e Determine possible need for second opinions
regarding medical/mental/emotional conditions/
diagnoses and treatment recommendations as
they affect functional capacity.
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e Document clearly what reasonable means of
formal/informal support or adaptations have
been attempted to increase or maintain the per-
son’s functional capacity. Document what formal
or informal supports may be necessary to assure
the person achieves and maintains optimal func-
tional capacity.

Final Analysis

If, after completing this assessment, the informa-
tion supports a need for guardianship or conserva-
torship, careful planning should occur to make
sure it is the least restrictive possible. A guardian-
ship or conservatorship plan should be developed
which includes specific reasons for each power to
be granted to the guardian or conservator and how
services and supports will be used to help eventu-
ally restore the ward’s capacity, if possible.
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Assessment Tool
Name:

DOB:

Address:

Date of Assessment:

Name of Assessor:
Title/Relationship:

Names of others consulted for completion of this
assessment:

Title/Relationship:

Additional evaluations/assessments reviewed as
part of this assessment:

Date completed:

Current legal status:

Minor (age 17 or younger)

e Parentis legal guardian

e State is legal guardian

e Other person is legal guardian; name

e Other, explain

Adult (age 18 or older)

e Own legal representative

e Has valid Power of Attorney (for finances)

e Has valid Life-Sustaining Procedures Declara-
tion (Living Will)

e Has valid Durable Power of Attorney for Health
Care Decisions

e Has Social Security Representative Payee
e Has Court Appointed Guardian
e Has Court Appointed Conservator

e Other, please describe other formal or informal
supports in place which this person relies on in
order to meet personal or financial responsi-
bilities

Point to Consider

Many conditions which will affect the need for a
guardianship or conservatorship are episodic in
nature. It may therefore be necessary to visit the
person several times.
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Open Ended Comments Regarding:

Describe how the person’s abilities in these areas affect his or her self-sufficiency and functional ability to
make reasonable decisions to assure that his or her needs are met, rights are protected, and abuse, ne-
glect, or exploitation are avoided. Be specific, give examples.

A. Physical/Mental Status

1. Communication

Can the person speak or communicate his or her wants and needs in any manner?
Primary Language

Secondary Language

Expressive
Expressive Communication is:
®  Functional, understood by strangers
® Understood by familiar listeners
e Difficult to understand even by familiar listeners

® Unintelligible even to familiar listeners
Mode of Expressive Communication:

®  Spoken language

® Combination of spoken language and signs and/or gestures
® Combinations of signs and/or gestures

® Single signs and/or gestures

®  Adaptive or augmentative communication aid
Level of expressive communication:
____Uses complex conversation to express abstract ideas & wants/needs
____Uses simple conversation to express routine wants/needs/preferences
____Uses simple two to three word phrases to communicate wants/needs/preferences: e.g. come here, give me
__ Uses simple single words to express needs/wants: e.g. yes, no, stop
____Is able to talk but conversation or responses to questions are irrelevant or off topic
____Does not have functional expressive communication

Point to Consider

When evaluating communication skills remember that expressive skills are not a sole indicator of comprehensive skills.
Consider the various options for adaptive communication aids and note why the aids have been used or cannot be used
by the individual.
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Receptive

Level of comprehension:

____ Comprehends complex conversation involving abstract ideas; remembers tasks/directions for 5-7 days
____ Comprehends simple conversation involving routine matters; remembers compound directions for at least 24 hours

____Comprehends phrases, two to three words: come here, sit down; remembers simple two-step directions at least
for an hour

____ Comprehends simple phrases or single words: yes, no, sit, stop; requires frequent verbal prompts to remember
directions

__ Comprehends only with modeling prompts/gestures; requires frequent verbal & physical prompts to remember
directions

Does not comprehend verbal, visual, or gestural communication; does not remember directions, requires
hand-over-hand assistance to participate in activity.

Reading/Writing Skills
Level of literacy:
____Can read complex instructions and follow through, e.g. can follow medications prescriptions instructions

____Canread simple instructions and follow through, e.g. can read and/or recognizes warning labels/signs in home
and community and takes appropriate action, can self-administer medications with minimal assistance

__Recognizes by sight, but can’t read signs/warnings in home and community, takes appropriate action, e.g. obeys

stop lights and street signs, warning signs/danger signs, cannot self-administer medication — requires physical
and/or verbal prompts

Has no functional reading or recognition skills

2. Medical

Physical Evaluation

What are the areas of medical need? What are the known medical diagnoses/condition, if any? Are they chronic (long-
term, possibly treatable, but not curable) or acute (short-term, treatable and curable)?

Be specific and list each separately based upon known diagnosis by a physician.

Medications

What prescription medications does the person take?
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If any, for what diagnosis or symptom are they prescribed? How is the medication supposed to affect that diagnosis or
symptom? What is the current dose? How long has the person been on this medication? When was the last medication
review? Are there are other possible treatment options to medications which could be used?

Is there regular use of non-prescription medications? If yes, what?

3. Emotional/Mental Condition
Orientation
Awareness of time, date, place, persons:

__Can function independently within home, work, and community environment

____Is independently oriented to time, place, date, self, others

__Is oriented to a set daily routine and environment (bed time, meal times, work time, etc.)
____Needs occasional reminders about daily routine and environment

__ Needs frequent reminders about daily routine and environment

__Needs continual assistance to function within daily routine and familiar environment
____Distinguishes between strangers, acquaintances, friends, family

__ Knows which people to ask for help/assistance

__Recognizes familiar people and remembers their names

____Responds to own name

Is unresponsive to routine/environment/ persons

Alcohol/Substance Abuse

Is there indication of alcohol or drug abuse? If yes, is the frequency and intensity of use known?

Mental/Emotional Impairment

Is there a mental or emotional impairment or condition which appears to limit mental functioning and self-sufficiency? If so,
how?
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4. Behavior

Is there the ability to avoid life-threatening behavior? Be specific, list each behavior, the intensity and frequency.

____Understands own vulnerabilities to others and takes precautions
____ Demonstrates, but does not identify behavior which makes self vulnerable to others—can still make informed consent
____Behavior interferes with ability to make informed consent or act in own best interest—how?

Type of behavior

Repetitive and/or Self-Stimulation. Describe.
Verbal aggression:

____ Yells or hollers, to no specific person
___ Yells and hollers towards others
___Threatens others

___ Threatens to harm self

Physical aggression towards others:

__ Physically threatening, but no contact
__ Physical contact without injury

__ Physical contact with minor injury
___ Physical contact with major injury

Self-injurious behavior:
__ Noinjury

__ Minor injury

___ Severe injury

Intensity of Behavior

__Interferes with no one

___Interferes with self only and can be ignored, may require some redirection, minor disruption

____Interferes with others, requires intervention to redirect or block behavior, major disruption

____Disrupts entire environment, requires immediate intervention, may cause serious injury (skin or tissue damage)

Frequency of Behavior

___1x/day
__ 2-3x/day
___4-6x/day
__T7-12 x/day
13+ x/day
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Point to Consider

Remember that dependency itself is not indicative of incapacity; neither is physical infirmity, lack of mobility, or medical
weakness.

B. Independent Living Skills

What is the person’s ability to functionally attend to personal and financial needs? Does the person require any adapta-
tions or special devices in order to perform any of theses activities? For each area indicate the following:

____Performs independently or can independently direct care

____Requires minimal supervision/assistance

__Requires verbal and/or physical instruction - expected outcome is of increased functional capacity
___Requires on-going verbal and physical instruction; continued assistance likely

____Unable to participate in activity

1. Self-Care

What is the person’s ability to functionally attend to personal physical needs?

Nutrition

Can the person do a minimum level in meal planning and nutrition?

Can the person make sure he or she has adequate intake of nutrition and hydration?

Personal Hygiene/Grooming/Dental Care

To what extent can the person make sure he or she is bathed, hair is groomed, oral hygiene is maintained?

Toileting

To what extent is person continent of bowel and bladder?

Dressing

Is there an ability to dress, or make sure that dressing is, appropriate for occasion, function, and to maintain physical
health and safety?
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2. Personal Health

Is there an ability to respond to health needs which endanger physical health and safety? Yes/No

____Knows about specific health problems

____Can self-medicate, take over the counter medications
__Is areliable reporter of pain or distress

____Can make informed consent - voluntary, informed
____Can make and keep medical appointments

____Can complete routine medical self-care

____Can choose or refuse treatments

____Understands benefits/risks of treatment

3. Activities of Daily Living/Household Management

What is the person’s ability to functionally perform household tasks to assure safe and healthy physical environment, e.g.,
food preparation, cleaning, routine tasks/chores, use of appliances/devices?

Shelter

Are there potential high risk factors which may contribute to the abuse or neglect of the person?

Is there an ability to maintain/repair or to assure maintenance/repair of safe shelter?

Point to Consider
A problem in one or two areas of functional capacity, does not, in and of itself, demonstrate a need for guardianship or

conservatorship. You should look at the whole person and at what supports can provide the highest level of independ-
ence.

Money Management

What is the person’s ability to functionally manage money to assure personal needs are met, e.g., identifies currency,
counts money, pays bills, purchases needed/wanted items, saves money for future needs, uses and maintains a checking
account, budgets?

____Can collect money or benefits owed to self

__ Can collect some, but not all money

__ Cannot collect, but can direct how it is spent

____Cannot collect or direct without assistance

____Cannot collect or direct with any level of assistance

__Understands currency, writes checks, signs checks

____Can make routine purchases - clothes, medications, bills, groceries

____Recognizes financial exploitation

____Gives money or property away to friends or family when asked to even though it is not in own best interest
___ Gives money or property away to anyone who asks
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Community Living

What is the person’s ability to functionally access and participate in community services as needed/desired, e.g., commu-
nication skills, street safety, accessing transportation, awareness of accessible community environments/services?

Leisure and Recreation

What is the person’s ability to functionally perform skills necessary to participate in individual and group activities as
needed/desired, which reflect person’s personal interest/preferences in home and community e.g., choice making, ex-
pressing preferences, ability to initiate or engage in activities alone or with others?

Personal Safety/Self-Preservation

What is the person’s ability to protect personal health and safety?

___Is capable of self-preservation; recognizes signs/warnings of danger or emergency, independently seeks safety
and/or assistance without prompts

__Reaquires verbal/physical assistance for self-preservation; will avoid or escape danger or practice safety with
minimal prompts/assistance

Is not capable of self-preservation; places or does not remove self in danger/ emergencies requires presence of
another person at all times to assure health and safety

C. Values and Goals
1. Personal Desire

What are the person’s desired goals or outcomes for life?

2. Life Perspective

What is person’s outlook on life?

D. Social/Family Supports

Does the person have regular and on-going contact and support from family, friends, case management, or social ser-
vices professional care staff, direct care staff? If so, describe them. If not, explain.
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List names and relationship/title of each support person, document frequency and level of support or involvement.
Be specific.

With adequate information and resources could any of these people increase or modify their involvement to aid the person
in meeting his or her personal needs and/or managing the estate?

E. Recent Stressors

What may have occurred in the last 12 months that may temporarily be affecting the person’s ability to make sure per-
sonal safety or money management ability?

F. Historical Lifestyle

Emotional/Mental Condition

Physical/Medical Condition

Environment/Living Condition

Social/Community Condition

What is the history and degree of the above?

What impact, if any, does this have on the person’s ability to meet his or her needs for personal safety and physical
health; any recent changes in the person’s life in the areas listed above?

Does any of this warrant an intrusive intervention such as a guardianship or conservatorship? If so, how and why?
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G. Least Restrict Decision Making Alternatives

Is there an ability to determine and understand the impact of alternatives? Describe.

What less restrictive alternatives or supports, formal or informal, exist which are being used to assist the person to assure
personal needs and safety are met?

What less restrictive alternatives have been considered and/or rejected and why?

What is the person’s current understanding of guardianship process and consequences?

What is the least restrictive guardianship/conservatorship plan that can be developed for the person, if needed?

What are the person’s personal desires for a guardian or conservator?

Powers

Based on the results of this assessment set out in writing which powers the petitioner for guardianship or conservatorship
will seek and state why:

1. To have custody of the ward and to establish the place of residence

The power to determine the ward’s place of residence consistent with law and the least restrictive environment consistent
with the ward’s best interest

2. Provide for care, comfort, and maintenance needs

The duty to assure that provision has been made for the ward’s care, comfort, maintenance needs, including food, shelter,
health care, social, and recreational requirements and whenever appropriate, training, education, and habilitation or reha-
bilitation
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3. Take reasonable care of personal effects

The duty to take reasonable care of the ward’s clothing, furniture, vehicles, and other personal effects

4. Consent to medical or other professional care

The power to give necessary consent to enable the ward to receive necessary medical or other professional care,

counsel, treatment, or service

5. Contracts

The power to approve or withhold approval of any contract the ward makes

6. Collect income and pay claims

The power to collect all debts and claims for the ward and to make payments to or for the benefit of the ward; the power to

invest and actively manage the estate of the person.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Djsabilities Council.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

A spouse, an
adult child or
parent of the
ward can be a
guardian or
conservator.
Others may
also be able

to fill that role.

Picking a Guardian or Conservator

Who Can Be Appointed as a Guardian or
Conservator?

Generally, any person, 18 years of age or older, who is a resident of lowa and
not been declared incompetent can be a guardian or conservator. Banks and
trust companies and private nonprofit corporations can also be guardians or
conservators. There are some exceptions set out below. Non-residents of lowa
may also be guardians or conservators in some situations.

How Do You Choose a Guardian or Conservator?

Here are some, but not all, of the factors to think about when picking a guardian
or conservator:

¢ Does the ward prefer someone as a guardian or conservator?

¢ Is there regular and appropriate contact between the ward and the proposed
guardian or conservator?

¢ Is the proposed guardian or conservator interested in advocating for the wel-
fare and the rights of the ward?

¢ Does the proposed guardian or conservator understand the ward’s needs in
all areas of life?

¢ |s the proposed guardian or conservator a family member? Does this help
the person carry out the job that has to be done as guardian or conservator?

Are there Education, Licensing, or Certification Re-
quirements for Guardians or Conservators?

There are no statutory, certification, or licensing requirements or guidelines for
guardians or conservators. This is the same for paid professional guardians or
conservators as well as unpaid, nonprofessional guardians or conservators. The
National Guardianship Association has developed written ethical guidelines and
performance standards for persons who act as guardians or conservators.
These may be requested from the agency at the address listed at the end of this
article.
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Can More than One Guardian
or Conservator be Appointed?

Co-guardians or conservators can be appointed.
There is no statutory limit on the number of guardi-
ans or conservators who may be appointed for a
person. For practical purposes and ease in deci-
sion making, it is recommended that one, and no
more than two, co-guardians or co-conservators
be appointed. Generally, both conservators or
guardians will have to agree on an action. How-
ever, the court can direct that decisions be made
by one or the other of the guardians or conserva-
tors.

Must the Guardian or
Conservator and Ward Live
in the Same City or State?

The guardian or conservator should live in lowa.
He or she must be able to know about the ward’s
physical and mental status and needs. The guard-
ian or conservator must be available to carry out
all the powers and duties granted to him/her by the
court. The court can allow an out-of-state guardian
or conservator for good cause or if a resident of
lowa is also appointed.

It can be very difficult to live far away from the
ward and be able to carry out all responsibilities.
An example of when to consider asking the court
for a co-guardian or co-conservator is when one of
the proposed guardians or conservators lives out
of state or far away from the ward. The person
living farther away could share the responsibilities
with another person who lives closer.

Can a Person’s Licensed Service
Provider be Appointed Guardian
or Conservator?

Sometimes the person who is willing to act as the
guardian or conservator is also the proposed
ward’s licensed service provider. At times, this
may not work well for the ward. There is a signifi-
cant potential for conflict of interest when a li-
censed service provider also acts as guardian or
conservator for the same person.

A guardian or conservator makes decisions which
are in the best interest of the ward. A service pro-
vider makes decisions which should benefit the
client, but also benefit the service provider. When
the same person is making the decisions in both of
these roles, there may be a difference between
what is best for the ward and what is best for the
service provider. Sometimes the law does not al-
low a service provider to be a guardian or conser-
vator.

Because of this potential for problems and a con-
flict of interest, a licensed service provider should
generally not act as a provider and guardian or
conservator for the same person.

Can the Employee of a Licensed
Service Provider be Appointed
Guardian or Conservator?

Generally, employees of license holders should
not act as guardian or conservator for a person
who is receiving services from the employer/
license holder. This conflict may be minimized
somewhat by careful planning. Employees of the
license holders should NOT be used as a guardian
or conservator unless:

o There is absolutely no other less restrictive al-
ternative available for legal representation
(meaning it is a choice of last resort); AND

e The employee/guardian or conservator is not
directly providing care or services to his/her
ward; AND

e The court has been made aware of the conflict
of interest and has made a finding that such
appointment presents no substantial risk for a
conflict of interest.

Here are some questions to be considered in this
process. They should be discussed thoroughly
before proceeding with a petition:

¢ What is the history of the relationships between
the proposed ward and the employee and/or
license holder? Is there anything about these
current or past relationships to indicate that the
proposed ward'’s best interests will not be met?
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¢ Does the employee/proposed guardian or con-

servator have the ability to act independently
when making decisions about the services the
ward receives from the employer?

o What assurances or protections for the ward

regarding service decisions will be included as
part of this guardianship or conservatorship? Is

there any reason to believe such protections
won’t be effective to ensure that the ward will
receive the services that he or she needs?

NOTE: A health care facility or the owner, admin-
istrator, employee or representative of the facility

cannot act as a guardian or conservatorship for
any resident of the facility, unless the resident of

the facility is closely related to the person acting as

guardian.

Selecting a Professional
Guardian or Conservator

If there is no person available who is willing and

able to act as a guardian or conservator for an in-
dividual, it may be appropriate to consider seeking
the appointment of a professional guardian or con-

servator. This may be especially true in cases

where there is an estate to manage which can be

complex and may require specialized skills or

knowledge to best serve the interests of the ward.

Before selecting a professional guardian or con-
servator, finding out more about the company or
person is recommended. Below are some ques-

tions that may help when making a decision about

who could best meet the needs of the ward.

Background Information

1. Is the guardian or conservator a:
(Please circle one)
Private Individual
For-Profit Corporation
Non-Profit Agency

10.

11.

12.

13.

What guardianship/conservatorship or fiduci-
ary services do you provide?

(Please circle all that apply)

Guardian of the Person

Conservator of the Estate

Personal Representative

Trustee

Attorney-in-Fact

Guardian Ad Litem

How many years have you been acting as a
guardian, conservator or fiduciary?

Is being a guardian or conservator your pri-
mary occupation? Yes No

If No, what is your primary occupation?

If Yes, How many hours per week do you work
as guardian or conservator?

1-10 hrs.

11-20 hrs.

21-40 hrs

41+ hrs

Do you have any assistants? Yes __ No

In which counties do you work?

Educational background: Do you participate in
any continuing education or training?
__Yes__No

If Yes, what?

Are you a member of any professional asso-
ciations?

National Guardianship Association (NGA)
Other (please specify)

What is your philosophy regarding family
member involvement in decision making?

Describe a typical decision making process
that you use.

Have you ever been removed as a guardian or
conservator by the court? Yes No
If Yes, Reason?

Have you ever been refused bond?
__Yes__No
If Yes, Reason?

Have you ever been convicted of a felony?
___Yes__No
If Yes, Reason?
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14. Have you ever had a dependent adult com-
plaint substantiated against you?
___Yes__No
If Yes, Reason?

15. With which populations of people do you
work?
(Please circle all that apply)
Persons with Dementia or Alzheimer’s disease
Persons with Developmental Disabilities
Persons with Mental lliness
Persons with Chronic Alcoholism or Substance
Abuse
Others (please specify):

16. What additional related information can you
provide regarding your qualifications, experi-
ence, and education as a guardian or conser-
vator?

17. Please provide a list of three professional ref-
erences.

Costs/Fees

¢ How do you bill your fees? Does this include
travel time, other expenses?

Hourly $ /per hour

Flat Fees $ /per service
% of Income

% of Assets

¢ Do you accept indigent (includes Medical Assis-
tance recipients) clients? _ Yes __ No
What percentage of your cases are indigent?
%

Additional Resource

The National Guardianship Association listed be-
low has developed ethics and standards guide-
lines for guardians and conservators. You may
download the publications for free from their web-
site.

National Guardianship Association
174 Crestview Drive
Bellefonte, PA 16823

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

The following
are some
frequently asked
questions and
answers parents
have about
guardianship or

conservatorship.

What Parents Need to Know About
Becoming Their Son’s or Daughter’s
Guardian or Conservator

Why would a parent need to be appointed guardian
or conservator of his or her adult son and daughter?

Parents are the natural guardians for their minor children (persons age 17 years
old and younger). As natural guardians, parents make a variety of decisions for
their children. This includes decisions such as: 1) where their child will go to
school; 2) what medical care their child will receive; and 3) in what activities their
child will participate. This natural guardianship ends, however, once their child
reaches the “age of majority,” or adulthood (age 18 years). At that age, all chil-
dren become legal adults with the right to make their own decisions.

As an adult, a person is granted certain legal and civil rights. These include the
right to vote, to marry, and to sign contracts. Some individuals may lack the abil-
ity to make decisions for themselves which meet their personal needs and man-
age their finances. The individual may have had disabilities since childhood, or
become a person with disabilities as an adult.

If an adult lacks the “capacity” (ability) to make decisions, he or she may need
someone (a substitute decision-maker) to make decisions for him or her. The
person, family members, or friends may want to consider which substitute deci-
sion making options would be best.

Two options that are often used are guardianships and conservatorships. These
two options are discussed in the following material. Careful assessment of the
person’s decision making abilities should be made before establishing any form
of substituted decision making. When limiting or removing a person’s legal or
civil rights in any way, the least restrictive choice should always be used.

Some other less restrictive options include: Power-of-Attorney for Finances,
Durable Power of Attorney for Health Care, Social Security Representative
Payee, Trusts, and other formal and informal supports. The goal should be to
preserve and protect the person’s self determination and decision making inde-
pendence as much as possible while making sure his or her needs are met.

28




What is the difference between
full guardianship and limited
guardianship?

In a full guardianship, the guardian is given broad
powers over the ward, and makes all decisions for
the person. Most people have the ability to make
some decisions (what clothes to wear, what rec-
reational activities to participate in). Full guardian-
ship is the most restrictive form of protection and
should be sought only when there is no other less
restrictive alternative.

In a limited guardianship, the guardian is only
given decision making power in the areas where
protection and supervision is required to meet a
person’s needs. A limited guardianship assumes
that the ward is able to make some decisions.
There is no finding of general incompetence.

Why is limited guardianship
recommended over full
guardianship?

By law, a limited guardianship must be considered
in all cases because it is less restrictive than full
guardianship.

Is a guardianship or conservator-
ship needed over my adult child?

Deciding if there is a need for a guardianship or
conservatorship is very important. Just because a
parent disagrees with the decisions that an adult
child makes, does not mean a guardianship is re-
quired. If a person is making decisions that could
result in harm, a guardianship may be needed.
Without a guardianship, a parent’s ability to make
decisions for an adult child in need is limited. For
example, a doctor might refuse to treat your adult
child because of the child’s lack of capacity to un-
derstand the treatment. Without a guardianship a
parent may be unable make a necessary decision
for the child’s well being.

What is the difference between a
guardian and conservator?

A guardian makes personal decisions, such as
where the person should live, and what medical,
educational, or professional services a person
might need.

A conservator makes financial decisions.

What are the personal costs to
me in obtaining guardianship or
conservatorship?

Court fees and attorney fees can vary depending
on the area of the state, as well as who needs to
be served with the court papers and whether the
case is contested (in dispute). The attorney and
court costs for these procedures are typically paid
from the funds of the proposed ward. If a proposed
ward cannot afford to pay, the court may enter an
order waiving payment of the court costs. Also the
county will pay the fees charged by the ward’s at-
torney, if the ward cannot afford to pay.

However, no payment from public funds is avail-
able for payment of the guardian’s or conservator’s
own attorney. As a result, the guardian’s or con-
servator’s attorney fees would be paid according
to the agreement worked out between the guard-
ian or conservator and the attorney.

Is a guardian or conservator
responsible to provide services
to the ward or pay for services or
debts of the ward?

For example, would the ward have to come to live
with the guardian or must the guardian pay for ser-
vices if the ward is no longer eligible for benefits,
entitlements or services?

A guardian or conservator does not have to pay for
any services of the ward from the guardian’s or
conservator’s personal funds. Services and debts
are paid out of the ward’s own funds, as well as
out of any governmental benefits that may be
available.
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The guardian or conservator should make deci-
sions about the needs of the ward and seek out
federal, state, or county benefits and services that
the ward is entitled to receive.

The guardian or conservator does not have to act
alone to decide which services or benefits are
needed. The guardian or conservator can get help
from case management, the central point coordi-
nator employed by the county, providers and other
advocates.

What are the ongoing legal duties
and responsibilities as a guard-
ian or conservator to the ward?

The guardian or conservator must: know about the
ward’s physical and mental condition; be familiar
with the ward’s needs and wishes; and be avail-
able to carry out all of the powers and duties
granted by the court.

The guardian should:

e Plan for services (usually done with service
providers, case managers, and funding per-
sonnel);

e Make sure that the services meet the needs
of the ward;

e Make informed decisions by weighing the
risks and benefits to the ward while consider-
ing the ward’s wishes, if known.

The guardian must file an initial report within 60
days of being appointed. Also, the guardian is to
report to the court every year. The report includes
information about the ward’s current mental and
physical condition, the present living arrangement
of the ward, a summary of the professional ser-
vices provided to the ward, a description of the
guardian’s visits with the ward as well as activi-
ties on behalf of the ward and whether the guardi-
anship is still needed.

A conservator must:

® Protect and preserve the property and money of
the ward;

® |nvest funds prudently;
® Account for the property and money of the ward;

® Collect all debts and claims owed to the ward.

The conservator must file an inventory of the ward’s
property within 60 days of the conservator’s appointment.
In addition, the conservator must report to the court
every year. The report shall include:

® The amount of funds on hand at the close of the
last accounting;

® All amounts received from any source;

® All disbursements made;

® Any changes in investments;

® Amount of the bond and name of the surety;
® The residence of the ward;

® The general physical and mental condition of the
ward;

® And such other information necessary to show
the condition of the affairs of the conservator-
ship.

What is the scope of authority of
a guardian or conservator?

The court will grant the conservator or guardian
only the specific powers necessary to protect and
supervise the ward. The guardian or conservator
should exercise the power in a way that will maxi-
mize the ward’s self-reliance and independence.
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What specific decisions or
actions may a guardian or
conservator need to make or
carry out?

Guardian
A guardian may make decisions about:

e Care, comfort, and maintenance (food,
clothing, shelter, health care, social and
recreational activities, training, education);

¢ Giving necessary consents for and ensur-
ing that the ward receives needed profes-
sional care;

e Taking reasonable care of personal
property;

¢ Ensuring the ward receives necessary
emergency medical services and profes-
sional care, counseling, treatment or ser-
vices as needed.

With prior court approval a guardian may have the
following powers and make decisions about:

¢ Changing the ward’s permanent residence
to one more restrictive of the ward’s liberty;

¢ Arranging for major elective surgery or any
other nonemergency major medical proce-
dure (certain dental and health procedures
are specifically excluded from this require-
ment);

e Consenting to the withholding or withdrawal
of life-sustaining procedures.

Conservator
A conservator must:

o Protect and preserve the property and as-
sets of the ward;

¢ Invest funds prudently;
e Account for the assets of the ward;

¢ Report to the Department of Human Ser-
vices the assets and income of the ward if
the ward is getting medical assistance
through the state.

Unless limited by the court, a conservator shall be
able to:

¢ Collect income and enforce or defend any
claim by or against the ward;

¢ Sell and transfer personal property that is
perishable or for which there is an estab-
lished market;

o Vote at corporate meetings;

¢ Receive additional property from any
source;

e Continue to hold any investment or prop-
erty originally received until the timely filing
of the first annual report.

With court approval, a conservator may:
e invest funds belonging to the ward;
e enter into leases;
e make payments to or for the benefit of the ward;
e compromise or settle a claim;

e apply any portion of the ward’s income or assets
for the support of any person for whose support
the ward is legally liable.

Can co-conservators or co-
guardians be appointed? If so,
how many can there be?

Co-guardians or co-conservators can be ap-
pointed. There are no legal restrictions about the
number of co-guardians that can be appointed by
the court for a single person. Normally one and no
more than two co-guardians should be appointed.
If the co-guardians or co-conservators disagree it
may be difficult to make decisions. The court
could direct that decisions be made by one or the
other of the guardians or conservators. However,
using one guardian or conservator avoids this
situation.

A person who is not a resident of lowa can be a
guardian or conservator. A non-resident would
usually be required to serve with a resident guard-
ian or conservator. However, the court can decide,
for good cause shown, that the non-resident may
serve alone.
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When does guardianship or
conservatorship end?

Can a guardianship or conservator-
ship be changed after it is set up?

It is possible to modify or change a guardianship to
allow the ward to make more decisions for himself or
herself. It is also possible to make changes if the
guardian needs authority to make more decisions for
the ward. In either case, a court proceeding is re-
quired to increase or decrease the powers of the
guardian or conservator. This decision must be
based on evidence presented and must support the
powers given to the guardian.

How does a guardianship or
conservatorship end?

A guardianship ends when the ward dies or when a
minor reaches the age of majority. A guardianship
may also end when the court decides that the ward is
no longer incompetent or that the guardianship is no
longer necessary for other reasons.

How do | select an attorney to
help set up a guardianship or
conservatorship?

Before a petitioner selects an attorney to represent
him or her it is useful to get information about the
attorney. Below are some questions that may be

helpful when selecting an attorney for a guardianship
or conservatorship petition.

Background Information

¢ Do you handle guardianship or conservator-
ship cases? If, yes, how many cases do you
take a year?

e When was your most recent case?
¢ In which counties do you work?

¢ What other information can you provide about
your qualifications and experience?

¢ Are you familiar with the legal issues, health
issues, and other issues concerning people
with the same type of disability as the pro-
posed ward?

Fees/Costs

e How do you bill your fees? Hourly, flat fee,
percentage of income or assets?

e Can you provide an estimate of the cost for
your services to set up a guardianship/
conservatorship?

Do you provide a written agreement describing your
fees, billing, and services?

Resources for finding an attorney
The yellow pages of phone books under Attorneys

Lawyer referral service of the lowa State Bar Asso-
ciation: www.iowafindalawyer.com

Legal Hotline for Older lowans: provides advice and
referral for lowans 60 years of age and older: 1-800-
992-8161, Des Moines area 515-282-8161

lowa Legal Aid provides legal assistance to low-
income lowans in all lowa counties: call 1-800-532-
1275.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
Disabilities Council.

HOPE. DIGNITY. JUSTICE.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

This chapter
discusses the
basic steps
tosetup a
guardianship or

conservatorship.

How to Set Up a Guardianship or
Conservatorship

Is a Guardianship or Conservatorship Needed?

A family member or other person helping someone must decide whether a
guardianship or conservatorship is needed. The family member or other person
will need the help of doctors, nurses, social workers, caregivers and other peo-
ple to make this decision. The person trying to get the guardianship or conserva-
torship must be able to show that the person who may need a guardianship or
conservatorship (called the proposed ward) is “incompetent.” It is not enough
that a person has a mental disability. The disability must seriously limit the per-
son’s ability to function. There should be no other less restrictive alternatives
that would meet the needs of the person. (See the article “Determining if Guardi-
anship or Conservatorship is Necessary.”) The person has the right to contest
any guardianship or conservatorship.

How to Get a Guardianship or Conservatorship

If a guardian or conservator is needed, the court will appoint an appropriate per-
son to serve. A guardian or conservator may be a relative, other person, or an
agency. Two or more people may be co-conservators or co-guardians. Guardi-
ans or conservators should live in lowa, although the court may appoint some-
one who does not live in lowa if there is also an lowa resident appointed or if the
court finds there is a good reason to appoint the out-of-state person.

Any person may file a petition for the appointment of a guardian or conservator.
The person asking the court to set up the guardianship or conservatorship is
called the “petitioner.” The petitioner files A Petition for Appointment of a Guard-
ian or Conservator, which is a legal form asking the court to appoint a person or
agency to act as guardian or conservator. The petition should be filed in the
county where the proposed ward lives.

33




Can a Proposed Ward Choose a
Guardian or Conservator?

A person who can make some decisions can file a
petition to set up a guardianship or conservator-
ship. That person can choose someone to serve
as guardian or conservator. This is called a
“voluntary” petition. An adult of “sound mind” also
may sign a petition that sets up a guardianship or
conservatorship on a standby basis. This kind of
petition only goes into effect when a specific event
happens or when a particular mental or physical
condition exists.

What Information has to be in the
Petition?

For a Guardianship:
The petition must state:

e The name, age and post office address of the
proposed ward (the person who may need
the guardianship);

e That the proposed ward is a person whose
decision-making capacity is so impaired that
the person is unable to care for the person’s
personal safety or attend to or provide for ne-
cessities—such as food, shelter, clothing, or
medical care—without which physical injury
or iliness might occur;

e The name and post office address of the pro-
posed guardian

o A statement that the proposed guardian
meets the test to be a guardian.

e That the proposed ward is a resident of lowa
or present in the state;

e That the proposed ward’s best interests re-
quire the appointment of a guardian in lowa;

e The name and address of any person or insti-
tution having care, custody, or control of the
proposed ward.

Other information usually is included in the peti-
tion. The proposed ward must be told:

e That a guardianship or conservatorship takes
away rights;

¢ What actions the guardian or conservator
may take without prior court approval;

o What actions the guardian or conservator
may take only with prior court approval,

¢ That the proposed ward has the right to be
represented by an attorney;

e That the proposed ward has the right to hire a
private attorney rather than use one ap-
pointed by the court;

¢ That the county will pay for an attorney if a
proposed ward does not have money.

For a Conservatorship:

The petition includes the same information as
needed for a guardianship. However, a petition
asking for a conservator looks at the proposed
ward’s ability to manage financial affairs. The peti-
tion must state that the proposed ward is unable to
make, communicate, or carry out important finan-
cial decisions. The petition must include informa-
tion about the estimated value of the proposed
ward’s assets.

A single petition can ask for both a guardianship
and conservatorship.

Paying the Costs to File a
Petition

There are costs to file a petition. In the case of a
conservatorship, the fees would be paid out of the
ward’s assets. If the ward does not have enough
assets, there normally is no need for a conserva-
torship.

In the case of a guardianship, the ward or the
ward’s estate would have to pay the court costs of
the guardianship. A petition can still be filed if the
person cannot afford to pay the filing fees. The
person may ask the court to waive the filing fees.
The person must show that he or she is not able to
pay the fee. If the ward or the ward’s estate is ever
able to pay the cost, the costs must be paid imme-
diately.
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Notice to the Proposed Ward

After the petition is filed, the proposed ward must get
notice of the case. A proposed ward must get:

o A copy of the petition;

¢ A notice telling the proposed ward that he or
she has 20 days to file an “answer” with the
court.

The Proposed Ward’s Right to
Representation

A proposed ward who is an adult and who is not a
petitioner has the right to legal representation. The
court shall appoint an attorney to represent the
proposed ward if the proposed ward:

¢ Does not have money or
¢ Cannot ask to have an attorney appointed.

The costs of the attorney for a ward who does not
have money shall be paid by the county where the
guardianship or conservatorship was filed.

The attorney appointed to represent the ward in a
guardianship has a number of duties. The attorney
appointed to represent the ward must:

e Make sure that the proposed ward has been
told about the guardianship;

Make sure that the proposed ward has been
told of the ward’s rights in a guardianship;

Personally talk to the proposed ward; and

File a report stating that the attorney has
complied with the requirements of the law.

The attorney must also do the following:
¢ Represent the proposed ward; and

o Make sure that the guardianship meets the
requirements of lowa law.

If an order setting up a guardianship is entered,
the attorney must:

e Tell the proposed ward about the effects of
the order;

o Tell the ward about his or her rights to ask the
court to change or end the guardianship; and

o Tell the ward of the rights they still have.

After a guardianship or conservatorship is created,
the court may again appoint an attorney to repre-
sent the ward in any other proceedings in the
case. The court does this if it is in the ward’s best
interest to have legal representation.

Preparing for the Hearing

The hearing is the time for the petitioner to tell the
court why a guardianship or conservatorship
should be set up.

The case may be contested if the proposed ward
or some other interested person thinks there is no
need for a guardian or conservator. Someone may
also say that the proposed guardian or conserva-
tor will not act in the best interests of the ward.
The court will have to decide.

Who Must Contact Witnesses and
Gather Evidence?

The petitioner or the petitioner’s attorney must find
withesses who can talk about why a guardianship
or conservatorship is needed. Any papers that
show the ward needs help should be given to the
court. The law assumes that the proposed ward is
“‘competent.” The burden of proof is on the peti-
tioner to show otherwise. The petitioner must show
by clear and convincing evidence that the ward is
“‘incompetent.”

What Kind of Information does
the Court want to hear?

The court will want to know about specific exam-
ples of how the proposed ward has acted in the
past. The court will want to know how these past
acts show that the person needs a guardianship or
conservatorship. Information might include the lat-
est psychological report, any medical reports, cur-
rent service or care plans, and any other current
assessments.
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The petitioner is responsible for getting all of these
reports and bringing them to the hearing. It helps
to bring along someone who can support the peti-
tioner’s statements, such as a social worker.

Should the Proposed Ward At-
tend the Hearing?

The proposed ward should be at the hearing and
has a right to be personally present at all hearings.
The proposed ward may waive the right to appear
in person. In some cases, the proposed ward’s
medical condition may make it impossible for the
ward to appear. It is strongly encouraged that the
proposed ward attend the hearing.

Sometimes behavior problems may disrupt the
hearing. Even then, it may be a good idea to have
the proposed ward attend the hearing. The judge
can see how the person acts. This may give the
judge reasons to set up the guardianship or con-
servatorship.

The Hearing

The petitioner first has to give the court facts to
show that the proposed ward needs the guardian-
ship or conservatorship. The proposed ward then
can give the court other facts to show that a
guardianship or conservatorship is not needed.
Usually, the court will decide the case without a
jury. A person contesting the guardianship or con-
servatorship can ask for a jury.

After hearing the facts, the court can decide either:

¢ A full guardianship or conservatorship is
needed.

¢ A limited guardianship or conservatorship is
needed. The court then sets out the specific
powers that the guardian or conservator has.

¢ No guardianship or conservatorship is
needed. The case is ended.

What is a Bond and When is it
Necessary?

A bond is a promise by a bonding company to pay
if the conservator does not take care of the ward’s
money. The court may require the conservator to
have a bond equal to the value of the estate. Each
year, the conservator must continue to pay for the
bond. Conservators can get a bond from any
bonding company. Bonds are not required for
guardianships of the person.

After the Hearing

After the hearing, the court will enter a written or-
der. If the court sets up a guardianship or conser-
vatorship, additional action must be taken. If the
court dismisses the petition, the petitioner may
appeal.

If the court creates a guardianship or conservator-
ship, the ward has 30 days to appeal the order. If

the ward appeals, a “stay” may be entered. A stay
stops the guardian’s or conservator’s powers dur-
ing the appeal process. Stays are not easy to get.

Acceptance of Appointment by
the Guardian or Conservator

The proposed guardian or conservator will need to
sign a paper saying that he or she will faithfully
perform his or her duties.

Letters of Appointment

The clerk of court gives the guardian or conserva-
tor letters of appointment. These papers are proof
that the guardian or conservator can act for the
ward. The guardian or conservator should get ex-
tra copies of the letters.

Inventory and Appraisal

If a conservator is appointed, an inventory of the
ward’s property must be filed with the court within
60 days. A guardian must also file an initial report
within 60 days of his or her appointment.

36




Annually

Each year the guardian or conservator will have to
file a report.

A guardian must file an annual report unless the
court says the guardian does not have to do so.
Guardianship reports must include the following
information:

e The current mental and physical condition of
the ward,;

o Where the ward is living;

¢ A summary of the medical, educational, voca-
tional, and other professional services pro-
vided for the ward;

e The guardian’s visits and activities on behalf
of the ward;

o Whether the guardianship is still needed.

A conservator must file a report too. If additional
property comes into the estate, the conservator
must tell the court about this within 30 days. Addi-
tionally, an annual accounting must be provided.
The annual accounting report must include the
balance of funds, income, payments made,
changes in investments, and other information.

The clerk of court may have a form for the guard-
ian or conservator to use.

A report must be filed when a guardianship or con-
servatorship ends or when the conservator or
guardian resigns.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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There are costs
associated with
bringing a
guardianship or
conservatorship
case. There are
filing fees and
other court costs
as well as the fee
of the attorney
who prepares the
case. If the ward
has assets, the
court can order
payment from the
ward. If there are
no or very little
assets, then the
attorney’s fees
and court costs
must still be paid
but there is no
governmental
source to pay for
the costs.

Attorney, Court and Guardianship or
Conservatorship Fees

There are costs associated with bringing a guardian-
ship or conservatorship case.

Filing fees can be waived if there is no money for them. They may have to be
paid later if money is found. These costs, however, are small compared to the
other costs which come with the filing of a petition for guardianship or conserva-
torship. If the ward has money, fees and costs can be paid out of the ward’s
funds. If the ward has no money, many of the costs of bringing a guardianship or
conservatorship may be covered by the person who is trying to become the
guardian or conservator. If the ward does not have enough money for these
costs, the ward is “indigent.”

How Do You Decide If the Ward is Indigent?

The court may find a person indigent if the person’s income and resources do
not exceed 150 percent of the federal poverty level. The court may also find a
person indigent if the person can’t pay other essential bills and pay the costs of
an attorney. Essential bills would include things like food, shelter, clothing and
health care.

Court Fees

Court costs are charged against the ward’s estate. Court costs include court
filing fees, costs for service of process, witness fees, and any other costs. The
court may, if asked, enter an order waiving payment of the court costs where the
ward doesn’t have the money to pay for them. If the ward gets money and is
able to pay, the costs that were waived must be paid.

Guardianship/Conservatorship Fees

Can Conservators or Guardians Get Paid for Their
Work?

Yes. A guardian or conservator may charge a reasonable fee for work done for
the ward.
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If the ward has assets, the court will usually order
payment from the ward. If the ward is indigent,
there is no other source of money to pay the
guardian or conservator. The guardian or conser-
vator will not receive any payment.

The court decides what is reasonable compensa-
tion for the work done. The court will look at many
things. These would include the difficulty of the
case, the experience of the guardian or conserva-
tor and what amount other persons in the area
might be paid for similar work.

Fees for the attorney representing the guardian or
conservator may also be charged against the
ward. The court decides what is reasonable com-
pensation for the work done by the attorney.
Again, if the ward is indigent, there is no other
source of funds to pay the attorney for the guard-
ian or conservator.

The attorney, guardian or conservator must apply
to the court to have the fees approved. The appli-
cation must include a list of the work done. An affi-
davit by the attorney, guardian or conservator
must state that the fees will not be divided with any
other person.

How Does a Guardian or
Conservator Keep Track of
Services and Fees?

A guardian or conservator must keep an accurate
record of the work done for the ward in order to get
paid for it. A guardian or conservator should keep
a log which shows the date of service(s), service
(s) performed and the amount of time spent.

A sample log is attached to this article. This can be
used to help track services and fees.

Does the Ward Get an Attorney?
How is that Paid For?

Proposed wards in both guardianship and conser-
vatorship proceedings may be entitled to be repre-
sented by an attorney. Proposed wards who are
adults will have an attorney appointed, unless the
proposed ward filed the petition voluntarily. An at-
torney for the ward can be paid directly by the pro-

posed ward or file a claim or report with the court
to recover fees and expenses. If the proposed
ward is indigent or is not able to request counsel,
the court shall appoint an attorney to represent the
ward. The cost of court appointed counsel for indi-
gents is paid by the county where the case is filed.

Sample Summary Log of Fees
Guardian(s)/Conservator(s):

Ward:

Date:

Hours/Minutes:

Activity:

Expenses:

Selecting an Attorney

Before selecting a lawyer, it is useful to gather in-
formation about the attorney. Below are some
questions that may help in making the decision.

Background Information

1. Do you handle guardianship or conservatorship
cases? If yes, how many cases do you take a year?

. When was your most recent case?

. What were the results of that case?

A W N

. In which counties do you work?
5. What is your educational background?

6. Do you participate in continuing education or train-
ing related to guardianship or conservatorship? If
yes, what trainings and when?

7. What additional related information can you provide
regarding your qualifications and experience?

8. Please provide guardianship/conservatorship refer-
ences.
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Fees/Costs

¢ How do you bill your fees? Hourly, flat fee,
percentage of income or assets?

e Can you provide a general estimate of the
cost for your services to obtain a guardian-
ship/conservatorship?

e Do you provide a written agreement de-
scribing your fees, billing and services?

Resources

The yellow pages of phone books under
“Attorneys.”

Lawyer referral service of the lowa State Bar As-
sociation: www.iowafindalawyer.com

Legal Hotline for Older lowans: Provides advice

and referral for lowans 60 years of age and older:

1-800-992-8161 Des Moines area: 515-282--
8161

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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A 1995 case
decided by the
lowa Supreme
Court had a
major impact
on lowa’s
guardianship
law.

Changes to lowa Guardianship Law—
Standards for Setting up a Guardianship

In 1995, the lowa Supreme Court decided an important case about guardian-
ships, called In Re Hedin. In that case, the court stated that when a guardian-
ship is set up, there is a significant loss of liberty. Because of this, the court said
that the ward should have full due process rights. As a result of this case, the
lowa Legislature amended the guardianship statute. Four major changes were
made to lowa law

The Newer Standard for Deciding If a Guardianship
Is Appropriate

The old standard for deciding whether a person was incompetent and needed a
guardian, was whether the person could make or carry out important decisions.
Now, the court looks at how impaired the person’s decision making is. Is the
person unable to care for his or her personal safety? Is the person unable to
attend to or provide for such necessities as food, shelter, clothing, medical care?
Because of this will physical injury or illness occur? Are there are others avail-
able to help the ward? lowa law requires that the court consider a person’s
“functional limitations” in determining whether and what type of guardianship is
needed. Functional limitations are defined as “the behavior or condition of a per-
son which impairs the person’s ability to care for the person’s personal safety or
to attend to or provide for necessities for the person.”

The New Standard for Deciding How Much Authority
a Guardian Has Over a Ward

The court must limit the guardianship as much as possible. The court should
allow the ward to continue to have the legal right to make as many decisions as
possible. The court must decide whether a limited guardianship is appropriate
and make findings of fact to support the powers given to the guardian in all
cases.
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The New Standard of Proof and
Burden of Proof Rules

The last two changes involve the issues of who
has the burden of proof and what the standard of
proof is.

Burden of proof is about who must provide evi-
dence. The party with the burden of proof in a
case has to produce evidence to prove a fact. If a
party has a burden of proof and does not produce
enough evidence, the party will lose on that issue.

Under old lowa law, the burden of proof was on
the person asking to have a guardianship set up.
The burden of proof was on the ward in cases
where the ward was attempting to end the guardi-
anship. Under the new standard, the burden of
proof remains on the person asking for the guardi-
anship in cases to set up a guardianship. How-
ever, in a proceeding to change or end a guardian-
ship, the burden of proof shifts to the guardian to
prove the ward is incompetent. This happens once
the ward has shown that the ward has some deci-
sion making ability.

Standard of proof has to do with the amount of
evidence that must be presented in order for the
court to make a determination about a fact. In
most civil law cases, the standard of proof is a
“preponderance.” Preponderance means most of
the evidence shows that something is true. It is
more likely than not that a particular fact is true. In
criminal cases, the highest standard of proof is
used, “beyond a reasonable doubt.” If there is any
reasonable doubt, the fact or guilt of the person
will not be established. A third standard of proof is
“clear and convincing evidence.” This standard is
used in some types of civil case. This standard is
higher than a preponderance of evidence, but
lower than beyond a reasonable doubt.

The old standard used in guardianship cases was
a preponderance of the evidence. Now in proceed-
ings to set up, change, or end a guardianship,
standard of proof for determining incompetency is
“clear and convincing evidence.”

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, 1A 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.

42




Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

lowa has

the power to
appoint a
guardian or
conservator
if lowa is the
“home state”
of the ward.

Changes to lowa Guardianship and Conservator-
ship Law—WHhich State Can Make Decisions
about Guardianships and Conservatorships

The Standard for Deciding When lowa has
Jurisdiction over Adult Guardianships and
Conservatorships

lowa has the power to appoint a guardian or conservator if lowa is the “home state”
of the ward. Home state is defined as either:

e The state in which the ward was physically present, including any period of tem-
porary absence, for at least six consecutive months immediately before the filing
of a petition for guardianship or conservatorship; or

e The state in which the ward was physically present, including any period of tem-
porary absence, for at least six consecutive months ending within the six months
prior to the filing of a petition for guardianship or conservatorship.

If the ward does not have a home state or the court in the ward’s home state decides
not to exercise jurisdiction, the state of lowa has jurisdiction if it has a “significant
connection” with the ward. In determining whether there is a significant connection,
the court considers all of the following:

e The location of the ward’s family and other persons required to be notified of the
guardianship or conservatorship proceeding.

e The length of time the ward at any time was physically present in the state and
the duration of any absence.

e The location of the ward’s property.

e The extent to which the ward has ties to the state such as voting registration,
state or local tax return filing, vehicle registration, driver’s license, social relation-
ship, and receipt of services.

The court can appoint a guardian in the event of an emergency. The court can issue
orders dealing with a ward’s real or personal property located in lowa. Finally, the
court can also consider petitions for the transfer of existing guardianships or conser-
vatorships from other states.
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The court can decline to exercise jurisdiction if ju-
risdiction was obtained as a result of unjustifiable
conduct by one of the parties. The court can de-
cline jurisdiction if it decides that another state is a
more appropriate forum.

The Standard for Allowing the
Transfer of a Guardianship or
Conservatorship to Another State

The court may transfer a guardianship or conser-
vatorship to another state if the lowa guardian or
conservator asks the court for a transfer. The court
must order the transfer of a guardianship if the
court believes the other state will accept the
guardianship and if all of the following are true:

e The incapacitated person is physically present
in or is reasonably expected to move perma-
nently to the other state.

e An objection to the transfer has not been
made or, if an objection has been made, the
objector has not established that the transfer
would be contrary to the interests of the inca-
pacitated person.

e Plans for care and services for the incapaci-
tated person in the other state are reasonable
and sufficient.

The court must order the transfer of a conservator-
ship if the court believes the other state will accept
the conservatorship and if all of the following are
true:

e The protected person is physically present in
or is reasonably expected to move perma-
nently to the other state, or the protected per-
son has a significant connection to the other
state.

® An objection to the transfer has not been
made or, if an objection has been made, the
objector has not established that the transfer
would be contrary to the interests of the pro-
tected person.

e Adequate arrangements will be made for man-
agement of the protected person’s property.

The Standard for Accepting the
Transfer of a Guardianship or
Conservatorship from Another
State

The court can accept a transfer of a guardianship
or conservatorship from another state upon the
petition of a guardian or conservator. A certified
copy of the other state’s order of transfer must be
included with the petition. The court must grant
the petition unless either of the following applies:

e An objection is made and the objector estab-
lishes that transfer of the proceeding would be
contrary to the interests of the ward.

e The guardian or conservator is ineligible for
appointment in this state.

Registration of Guardianships
and Conservatorships in lowa

If there is no petition for the appointment of a
guardian or conservator pending in this state, a
guardian or conservator appointed in another state
may register the guardianship or conservatorship
order after giving notice to the appointing court.
Upon registration of the guardianship or conserva-
torship order, the guardian or conservator may
exercise all of the powers authorized by the order
of appointment (except as prohibited by the laws
of the state of lowa).

These materials are a general summary of the
law. They are not meant to completely explain
all that you should know about guardianship
and conservatorship. You should see a lawyer
to get complete, correct and up-to-date legal
advice. lowa’s law on guardianship and con-
servatorship is found in lowa’s Probate Code
starting at section 633.551.
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1-800-532-1275 or
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provided by the lowa
Developmental Disabilities
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The court gives
the guardian
certain powers.
Because of these
powers, the
guardian has
duties to the
ward.

Guardianship of the Person: Powers, Duties
and Responsibilities

What are Guardians Supposed to Do?

Guardians must:

e Carry out duties and responsibilities given to them by the court.
o Follow limits placed on their power by the law or the court.

e Know what the ward needs.

e Prepare and file annual reports.

What are the Limits of a Guardian’s Power?

The guardian only has the power given by the court, and no more. The court can
limit the guardian’s power. The court can allow the ward to keep the right to
make some decisions.

A guardian’s decisions can be reviewed by other interested parties and by the
court. A guardian’s decisions may be challenged.

Powers and Duties of a Guardian

The powers and duties of a guardian are set out in the court order appointing
the guardian.

Usually these include the following:

Provide for Care, Comfort, and Maintenance
of the Ward

The guardian makes sure that the ward’s basic needs are met. This means that
the ward has food, shelter, health care, people to talk to and things to do. The
guardian needs to see that the ward gets training and education so that the
ward can do as much as possible for him or herself.

Guardians do not have to pay for these needs out of their own funds. These
needs can be met through governmental benefits or services for which the ward
is eligible.
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Guardians should think about the
following:

The guardian should:

e Visit the ward and talk with care professionals
or interested parties on a regular basis. This
should be done monthly or as often as needed
to check on the ward’s well being.

o Keep written notes about visits and other com-
munication about the guardianship. The
guardian should keep records about the ward
and be available for routine or emergency
communications.

e Promote the care, comfort, and well-being of
the ward. The guardian should know about the
ward’s psychological and emotional state, as
well as the ward’s attitude towards his or her
current situation.

e Know about the ward’s personal items.

o Know the ward’s religious faith and church.
The guardian should help the ward participate
as he or she wants.

Establish the Place of Residence

The guardian will often be able to decide where
the ward lives. The guardian cannot change the
ward’s permanent residence to a more restrictive
place without prior court approval. For example,
prior court approval is needed to put a ward in a
nursing home.

Before making a decision to change a ward’s resi-
dence, the guardian should consider:

¢ Are the living arrangements appropriate and
the least restrictive?

e Do the living arrangements reflect the ward’s
prior lifestyle? Is the ward satisfied with the
current living arrangements?

¢ Do the living arrangements meet the needs of
the ward with the least amount of impact on
the privacy and independence of the ward?

e Are needed support services available?

e |sit clean and safe?

o |If the ward lives in a care facility, is there an
individual plan in place to make sure the
ward’s personal, recreational, and medical
needs will be met.

Take Reasonable Care of the
Ward’s Clothing, Furniture,
Vehicle, and Other Personal
Property

The guardian usually has to take care of a ward’s
personal property. The conservator can pay for
and buy personal property. This is an area where
the powers and duties of guardians and conserva-
tors may overlap. A guardian usually cannot use a
ward’s funds. As a result, the guardian cannot buy
new clothes or furniture. However, the guardian
needs to take reasonable care of the ward’s per-
sonal property. The guardian needs to think about
whether more clothing is needed. For example a
new winter coat may be needed. The guardian
may need to ask the conservator for money to buy
the coat or find community resources to help with
getting one.

Consent to Medical or Other
Professional Care

The guardian usually has to agree for the ward to get
necessary medical or other professional care, counsel-
ing, treatment, or services. The guardian should get
enough information to be able to make a good decision.

A guardian must get prior court approval in a number of
situations. These situations include:

e arranging for major elective surgery or any other non
-emergency major medical procedure; and

e consenting to the withdrawal of life sustaining proce-
dures.

NOTE: A person appointed to act under a durable power
of attorney for health care has priority over any other
person to make health care decisions. This includes a
court appointed guardian, unless the guardianship peti-
tion and order terminates the power of attorney appoint-
ment. Also a person’s own wishes (through a living will)
cannot be disregarded by a guardian.

For more information about these issues, see
“Guardianship Decisions Needing Court Approval.
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Assist the Ward in Developing
Maximum Self-reliance and
Independence

The guardian should arrange training, treatment,
or other services for the ward that will help him or
her to be as independent as possible. The guard-
ian should think about whether special clothing or
tools might let a ward get dressed with less help or
get around as independently as possible.

What are the Annual Duties of the
Guardian?

The guardian must file an annual report with the
court. A guardian must file an annual report unless
the court says the guardian does not have to do
so. Guardianship reports must include the follow-
ing information:

e The current mental and physical condition of
the ward

e Where the ward is living

¢ A summary of the medical, educational, voca-
tional, and other professional services pro-
vided for the ward.

e The guardian’s visits and activities on behalf of
the ward

¢ Whether the guardianship is still needed.

e  Other information requested by the court or
useful in the opinion of the guardian.

The clerk of court may have a form for the guard-
ian or conservator to use. The lowa Judicial
Branch website has forms for the initial, annual,
and final guardianship reports and conservatorship
reports. www.iowacourts.gov  Go to the web-
site, click on Court Rules and Forms, and then
click on Probate Forms.

The report of the guardian is reviewed and ap-
proved by a district court judge or referee. If a re-
port is not filed on time, the court may notify the
guardian. The ward or the ward’s estate is
charged the court costs including the guardian’s
fees and the fees of the attorney for the guardian.
The court may enter an order waiving the payment
of court costs if the ward is indigent. If the ward or
ward'’s estate later becomes financially able to pay
the waived costs, those costs must be paid.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.
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A conservator
takes care of the
ward’s property.
A conservator’s
actions are
reviewed by the
court.

Conservator of the Estate

What must the Conservator Do?

The conservator of the estate has to take care of the ward’s income and assets, invest
them well, account for them, and perform all other duties required by law. The conserva-
tor has to report to the lowa Department of Human Services all assets and income of any
ward getting state medical assistance.

What Are the Limits of the Power of a Conservator?

The conservator only has the powers that the court gives the conservator. The
conservator must always be aware of the rights kept by the ward. The conserva-
tor should use his or her powers in a way which allows the ward as much inde-
pendence as possible.

Conservators must remember that their decisions can be reviewed and investi-

gated by other interested parties. This means that their decisions may be criti-
cized and challenged.

What are the Ongoing Duties of Conservators?

The duties of conservators include:

e To carry out duties given to them by the court.

e To follow any limits placed on their powers.

e To understand the current needs of the ward. This includes knowing about

the ward’s physical and mental condition, treatments, care plan, and needs
through regular visits with the ward and contacts with care providers.

What can the Conservator do without prior Court
Approval?

The conservator has the following powers that do not require prior court approval:
® To collect, or receive any principal or income

® To pursue or defend any claim by or against the ward or the conservator.
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® To sell and transfer perishable personal property
and other personal property for which there is a
regularly established market such as certain stocks,
bonds, mutual funds and commodities.

® To vote at corporate meetings.
® To receive additional property.

® To continue to hold any investment or other property
originally received by the conservator until filing of
the first annual report.

When Does the Conservator
Need the Approval of the Court?

In some situations, conservators must ask for a
hearing and get court approval before taking ac-
tions. The court may require notice to interested
parties. The court has to approve the following
actions before the conservator can:

e Invest funds belonging to the ward.
e Enterinto leases.

¢ Make payments to or for the benefit of the
ward. This may be payments directly to the
ward or directly for the maintenance, welfare,
and education of the ward. This includes pay-
ments to the legal guardian of the ward, or to
anyone who has custody and care of the ward.

e Apply any portion of the income for the support
of someone the ward is legally liable to sup-
port.

¢ Compromise or sell any claim by or against
the ward or conservator.

e Take an election in the estate of a deceased
spouse of the ward.

e Do other things that the court decides are in
the best interest of the ward.

What are the Conservator’s
Duties Regarding Filing Reports?
A conservator must file an inventory of the ward’s

property within 60 days of the conservator’s ap-
pointment. If the conservator gets or becomes

aware of additional property, another inventory
must be filed within 30 days.

A conservator must file written reports and ac-
countings on an annual basis unless the court or-
ders otherwise. A report and accounting must be
filed within 30 days after the date the conservator
is removed. If the conservator resigns, a report
and accounting must be provided before the resig-
nation is accepted. A final report must be filed
within 60 days after the conservatorship is ended.
The court may also require reports at other times.

The clerk of court must notify the conservator in
writing of the reporting requirements. The reports
will be reviewed and approved by the court.

What are the Requirements of the
Reports and Accountings?

The report and accounting must cover the period
of time since the last report was filed. The reports
need to include information on the financial trans-
actions which have occurred, including any
changes in assets or income.

Under the statute, the reports must contain the
following information:

e The balance of funds on hand at the close of
the last accounting and all amounts received
during the period covered by the accounting.

e All money paid out during the period covered
by the accounting.

e All changes in investments since the last re-
port, including a list of all assets and recom-
mendations of the conservator for keeping or
getting rid of any property.

e The amount of the bond and the name of the
surety.

e The residence or physical location of the ward.

e The general physical and mental condition of
the ward.

e Other information necessary to show the con-
dition of the conservatorship.

49




The clerk of court may have a form for the guard-
ian or conservator to use. The lowa Judicial
Branch website has forms for the initial, annual,
and final guardianship reports and conservatorship

reports. www.iowacourts.gov  Go to the web-
site, click on Court Rules and Forms, and then
click on Probate Forms.

The court will not enter an order approving an an-
nual report until the court costs have been paid.
However, the court may enter an order waiving the
payment of court costs if the ward is indigent. If the
conservatorship later becomes financially able to
pay the waived costs, those costs must be paid.

Some Practical Considerations

There are many practical considerations in being a
conservator. Some of them are listed below. In
carrying out duties, a conservator must always
check to see whether court approval is necessary.

The conservator is responsible for keeping accu-
rate financial records at all times. In order to do
this, the following steps are recommended.

e [Establish a separate conservatorship account
to receive all deposits and make all payments.

e Maintain a complete and accurate record
which shows all funds going through the con-
servatorship account.

e Seek approval from the court whenever re-
quired by law or when there is any question
regarding what course of action should be
taken.

One of the conservator’s first duties is to take con-
trol of the ward'’s property. This involves doing a
complete search for all assets or property of the
ward. The best source of information may be the
ward. If possible, review financial records with the
ward, such as current bank accounts and broker
statements, income tax returns, account ledgers,
deeds, and insurance policies.

The conservator has the duty to pay reasonable
charges on behalf of the ward. Payments should

be sent out in the name of the ward. All docu-
ments signed by a conservator should state that it
is being signed as conservator. This should be
done to make it clear that the conservator is not
personally liable. The conservator should first
make sure that the service has been provided and
the charge is reasonable. For a person residing at
home, reasonable charges might include: payment
of mortgage, rent, insurance, taxes, utilities, main-
tenance of the home, needed in-home services,
medical services, clothing, and other personal
items. For a person residing in a facility, the con-
servator should review the charges to make sure
that they are appropriate for the level of care re-
quired. The conservator should make sure that the
ward has enough money for personal spending.
The medical and personal services provided
should also be reviewed.

If the ward’s income is not enough to meet his or
her needs, the conservator may have to sell some
of the ward’s assets. The conservator may also
have to apply to federal, state or county agencies
for financial help or services for the ward. A guard-
ian or a conservator has no duty or obligation to
pay for any service for the ward from the conser-
vator’s own funds. The conservator should not en-
ter into any agreements to sell properties or assets
without first consulting his or her attorney and ob-
taining necessary court approval.

A conservator must make appropriate decisions
regarding the ward’s need for insurance. Here are
some questions to ask:

e Is all real property adequately insured for re-
placement value? Are the premiums current?
Does the ward have adequate household in-
surance?

e Does the ward have health insurance that is
cost effective?

o Is there duplicate coverage with multiple poli-
cies?

¢ Is the ward eligible for Medicare? Is the ward
eligible for medical assistance?

e Does the ward have life insurance? Are the
premiums current and is the insurance neces-
sary?
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The conservator must arrange for the care and
maintenance of real estate. This could include cut-
ting grass, shoveling snow, trash removal, furnace
inspection or making sure there is adequate heat-
ing fuel. The conservator should determine who
has access to the property and whether the locks
should be changed. Are the real estate taxes cur-
rent? Where is the abstract?

If the conservator wants to sell the principal resi-
dence of the ward, the conservator must consider
whether the ward will be able to return to inde-
pendent living. Before selling, the conservator
should consult with his or her attorney.

The conservator must keep an adequate record of
services he or she has performed, the time spent,
and the expenses of performing duties. A conser-
vator may charge a reasonable fee for providing
needed services.

The conservator is responsible for filing income tax
returns.

The conservator must investigate and determine
all debts and claims in order to pursue collection. If
there is a need to protect assets, the conservator
may need to start a lawsuit.

As noted above, a conservator has authority to
take many actions on behalf of the ward. However,
in some cases, court approval must be obtained.
In addition, the conservator should obtain compe-
tent legal and financial advice, particularly in the
management of large assets and in contested or
controversial situations.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
Disabilities Council.

HOPE. DIGNITY. JUSTICE.
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A guardian or
conservator is
appointed to
make decisions
for the ward and
protect the
ward’s rights.

Rights of Wards

A person under guardianship or conservatorship keeps any rights that are not
taken by the court. A guardian or conservator should help the ward to use these
rights, not prevent the ward from using these rights.

A guardian or conservator does not need to know every law, right, benefit, or
service that may help the ward. There are advocacy organizations and state and
local agencies in the community that can help. These organizations can provide
information about various services and benefits, how to get them, and how to
help the ward use the rights that he or she kept. Such organizations usually are
good sources of support for family members or caregivers.

How do these Rights Affect a Guardian’s or
Conservator’s Decision Making?

In making any kind of decision, the guardian or conservator should always con-
sider the ward’s wishes and beliefs before taking action. A ward has certain
rights that may be affected by decisions made by the guardian or conservator. A
guardian or conservator may not make decisions that restrict the rights that a
ward keeps.

Does a Guardian or Conservator Also Act as an
Advocate?

Yes. An advocate is a person who speaks in favor of something. An advocate
argues for a cause, defends beliefs, or supports a position on behalf of another
person. An advocate agrees to help another person understand what his or her
rights are and how to use those rights.

There are laws that are meant to protect those who cannot protect themselves.
These laws often do not work unless someone takes a personal interest in a
vulnerable adult’'s welfare and wants to help. That person acts as an advocate.

Once appointed, the guardian or conservator becomes an advocate in those
areas where duties and powers are given to them.
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When Should a Guardian or
Conservator Ask For Additional
Advocacy Support?

This is a decision based on the best interests of
the ward, the rights of the ward, and the duties of
the guardian or conservator. The guardian or con-
servator should contact the parties involved and
any related service providers, case managers, or
social workers. The guardian or conservator
should then determine each party’s interest and
point of view. Next, the guardian or conservator
should use this information, along with any other
relevant information the guardian or conservator
has gathered, to make a decision about requesting
advocacy support. Contacting advocacy support
may help to resolve the issue as well.

Additional advocacy support can be especially
useful in such areas as funding questions or place-
ment problems. Sometimes the guardian or con-
servator believes that the ward is not getting the
services that would allow the ward to live in the
least restrictive environment. Sometimes the
guardian or conservator believes the ward is not
getting services that would help the ward develop
maximum self-reliance and independence. In ei-
ther of these situations, the guardian or conserva-
tor should consider getting additional advocacy
support.

Does Getting the Assistance of
an Additional Advocate Change
the Authority of the Guardian or
Conservator as Legal Decision
Maker?

No. When an additional advocate is obtained, the
powers and duties of the guardian or conservator
are not changed or restricted. It does not matter if
the additional advocate is an attorney or lay per-
son. Decisions must still be made by the guardian
or conservator. Any additional advocates will usu-
ally take their direction from the guardian or con-
servator.

What Protection Does a Ward
Have Against a Guardian or
Conservator Who May be Unable
or Unwilling to Properly Carry
Out His or Her Responsibilities?

A guardian or conservator appointed by the court
is an officer of the court. Because the court is in-
volved, the guardian or conservator is subject to
the control and direction of the court. The ward or
any other interested person should notify the court
if he or she believes that the guardian or conserva-
tor is not acting in the best interest of the ward or
is not carrying out his or her duties.

The ward can ask the court to change or end the
guardianship or conservatorship. The ward may
ask the court to remove the guardian or conserva-
tor and appoint a new guardian or conservator.
This may be necessary if the guardian or conser-
vator is not able or willing to fulfill his or her duties.
The ward may ask to have the guardianship or
conservatorship ended if it is not needed.

Ward’s Rights under the Law

The ward keeps all rights that the court does not
give to the guardian or conservator. These rights
could include the right to make health care deci-
sions, the right to visit with individuals of the
ward’s choice, and the right to make decisions
about needed services. lowa law does not talk
about specific rights that a ward keeps. Rather, the
law says a court has to make a specific finding that
a ward loses some particular rights. Included in
these rights are:

e Theright to vote;

e The right to decide what will happen to prop-
erty upon death;

e The right to marry;
e The right to have children.

In addition to these rights, the ward has certain
rights regarding the guardianship or conservator-
ship. The ward has:
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e The right to appeal any orders issued by the
judge;

o The right to be represented by an attorney;
e The right to have an attorney appointed;

e The right to have an annual report filed, unless
the court orders otherwise;

The right to try to change or end the guardianship
or conservatorship.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.
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It can be very
difficult to make
decisions for
another person.
Here are some
ideas that might
help make some
of those
decisions.

Standards and Principles of Substitute
Decision Making

When people cannot make decisions for themselves, guardians and conserva-
tors take on the very important job of making decisions for them. Acting as an-
other person’s substitute decision maker can be very rewarding. The guardian
or conservator has to be careful that he or she is acting in the ward’s best inter-
est, not his or her own interest.

Are There Guidelines for Substitute Decision
Making?

In making decisions for someone else, there are important factors to consider:

¢ Remember how you would like to be treated if someone was making deci-
sions for you;

o Take actions and make decisions that encourage and allow the maximum
level of independent activities of the ward;

o Exercise those powers that you are given by the court, but allow the ward to
make decisions he or she is still able to make.

In order to know what decisions to make, a guardian or conservator should:
e Getto know the ward;
e Understand any needs or problems the ward may have;

e Be able to ask questions and seek opinions about different ways to meet the
needs of the ward.

The lowa statutes do not give much guidance on making decisions for someone
else. Usually, courts consider what the ward would have done if the ward was
able to make the decision. This is called substituted judgment. Sometimes
courts consider what is in the ward’s best interest. Often using either of these
standards will result in the same decision. Decisions should be made with in-
formed consent. These concepts are explained below.
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What is Substituted Judgment?

Substituted judgment means the guardian or con-
servator make decisions for the ward based on
how the ward would have decided for himself or
herself if the ward could decide. This works best if
the guardian or conservator knew the person when
he or she was able to make decisions. The guard-
ian or conservator should also review any written
statements made by the ward. The guardian or
conservator should talk to the ward and others
who have known the ward for a long time.

What is Best Interest?

If the ward has always been considered incapaci-
tated, it can be harder to figure out what the ward
would do if able. An example is a person with a
developmental disability. The conservator or
guardian should talk to the ward. Even if the ward
was able to make decisions in the past, it can be
hard to know what the ward would do. When there
is no good information about what the ward would
do, it is proper to make a decision based on what
is in the ward’s best interest.

In applying a best interest standard, a guardian or
conservator considers the benefits and harms to
the ward of a particular act or course of action
based on reasonable alternatives. The guardian or
conservator then selects a reasonable alternative
that provides the most benefit and least harm. The
ward’s wishes should also be considered. These
decisions require the guardian to know enough
about the ward in order to make decisions on the
ward’s behalf that are in his or her best interest.

What is Informed Consent?

In making decisions for a ward, the guardian or
conservator may need to consent or agree to
some treatment or course of action. Consent
should usually be informed consent. The concept
is most often used in the context of health care
treatment but can be used in other areas as well.
“Informed consent” means that consent is valid
only if the person giving the consent understands:

e The nature of what is being consented to;
e The benefits and/or the risks of harm; and

¢ What the available alternatives are to the ward
if consent is, or is not, given.

The person giving consent should be able to give
a reason for selecting a particular alternative.

Informed consent requires that the person giving
consent:

¢ Has the knowledge available to make a rea-
sonable decision;

e Has the capacity or ability to make reasoned
decisions based upon information that applies
to the situation; and

e Is giving consent voluntarily and without coer-
cion, intimidation or pressure from another
person.

Consent or Denial Checklist

Review the questions below when making a con-
sent determination. If the answer is “no” to any of
the questions, the guardian or conservator should
stop and get the necessary information in order to
continue with the decision making process.

¢ Has the court modified the ward’s rights in this
area?

e Does the guardian or conservator have the
legal authority or court approval needed to
make the decision?

¢ Does the guardian or conservator understand
the nature of what is being consented to?

e Does the guardian or conservator understand
the benefits and/or the risk of harm to the ward
if consent is, or is not, given?

e Has the guardian or conservator weighed the
benefits and/or the risk of harm?

e Does the guardian or conservator know about
alternatives?

e Can the guardian or conservator give a reason
for selecting this particular alternative?

e Has the guardian or conservator considered
the ward’s preferences or been able to deter-
mine what the ward would have decided if still
competent?

e Has the guardian or conservator talked to any
necessary experts to get their opinions?
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e Are all interested parties in agreement with
this decision?

e |s this decision a reasonable decision that
would be made for any person regardless of
disability, age, race, ethnicity, or place of resi-
dence?

e Has the guardian or conservator determined
what funding resources are necessary and
available to pay for this alternative?

e |s the necessary funding available?

Additional Resource

The National Guardianship Association listed be-
low has developed ethics and standards guide-
lines for guardians and conservators. You may
download the publications for free from their web-
site.

National Guardianship Association

174 Crestview Drive
Bellefonte, PA 16823
Phone: 877-326-5992
Fax: 814-355-2452

Website: www.guardianship.org

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
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Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
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lowa Developmental
Disabilities Council.
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lowa law requires
that before
taking certain
actions, a
guardian must
get approval of
the court. These
actions include
agreeing to
major elective
surgery and
restricting where
the ward lives.

Guardianship Decisions Requiring Court
Approval

What Health Care Decisions Can a Guardian Make?

A guardian can make the health care decisions that the court says the guardian
can make. Usually a guardian who can make health care decisions can decide
whether and what kind of these services the ward needs:

e Emergency medical services,
e Professional care,

e Counseling,

e Treatment or other services.

There are some limits. The guardian will not be able to make certain health care
decisions if:

e The ward signed a valid Durable Health Care Power of Attorney (HCPOA)
or

e The ward signed a valid Living Will.

A HCPOA designates someone to make health care decisions for the ward if the
ward is not able to make those decisions. The person named in the HCPOA
would have the right to make health care decisions for the ward even if there is
a guardianship. The guardian would not be able to make those decisions. A liv-
ing will says what kind of life sustaining procedures the ward wants. The ward’s
wishes must be followed.

A guardian is required to get prior court approval in a number of situations.
These situations include:

e Changing the ward’s permanent residence if the new residence would be
more restrictive for the ward;

e Arranging for major elective surgery or any other non-emergency major
medical procedure; and

¢ Consenting to the withdrawal of life-sustaining procedures.
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How to Ask for Court Approval

The guardian must file a written application with
the court. A hearing will be set. A notice of the
hearing will be sent to the ward and other inter-
ested parties.

The guardian must give the court:

e Complete details of the procedure or decision,
including all risks and benefits;

¢ A written application asking the court to ap-
prove the procedure.

The court may appoint an attorney to represent the
ward if the court decides it is in the ward’s best
interest. Based on the information given to the
court, the court will make its decision and enter an
order.

If the court approves the request, the guardian
may carry out the decision. If the court does not
approve it, the guardian will have to find other
ways to meet the ward’s needs.

Changing the Ward’s Residence

The ward should be able to live in the least-
restrictive setting possible. This means a place
that gives the ward as much freedom and as many
choices as the ward can handle. The guardian can
decide that the ward should be moved to a more
restrictive setting. The guardian must ask the court
to approve the change before the move takes
place. For example, if the ward has been living in
his or her home and the guardian decides it would
be best for the ward to live in a nursing home, the
guardian must get court approval before moving
the ward.

The ward may need to be moved because of an
emergency. Court approval is not necessary in
that case. Court approval would be needed if a
change in placement becomes permanent.

Major Elective Surgery and Non-
Emergency Major Medical
Procedures

lowa law does not include a list of specific surger-
ies or procedures that require prior court approval.

The statute states that the court must approve
“maijor elective surgery” or any other “non-
emergency major medical procedure.” These
words are not defined in the statute. This makes it
difficult to decide when court approval is needed.
As the risk to the ward from the procedure or sur-
gery increases, the need for court approval would
also increase. The guardian should seek court ap-
proval before making any decision about a signifi-
cant medical procedure or surgery. In the case of
an emergency, the guardian will not need prior
court approval.

The statute also excludes two specific procedures
from the need to get prior court approval. Court
approval is not needed for:

¢ Routine physical examinations and procedures
under anesthesia, if the anesthesia is required
because of the physical or mental disability of
the ward; and

¢ Routine dental examinations and procedures
under anesthesia, if the anesthesia is required
because of the physical or mental disability of
the ward.

Consenting to Stop or Not Give
Life-Sustaining Procedures

Decisions about stopping or not giving life-
sustaining procedures should be made by the
ward, if possible. The guardian may make the de-
cision if:

e The guardian gets court approval; and

e The guardian has a written agreement with the
doctor; and

e The ward has not signed a valid Living Will;
and

e The ward cannot make the decision.

lowa has a specific law that deals with the stop-
ping or not giving of life-sustaining procedures.
Guardians must follow those rules. For more infor-
mation about these issues, please look at the arti-
cle “Making Decisions to Limit Medical Proce-
dures.”
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These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

The court may
give a guardian
the responsibility
of deciding what
medical
treatment the
ward will receive.
The guardian
must be sure that
all decisions
about medical
treatment are
given careful
consideration.
Each decision
should be based
on standards of
informed
consent.

Medical Treatment Decisions
Does the Ward Participate in Medical Treatment
Decisions?

The statute does not require that the ward take part in treatment decisions when
decision making authority for those decisions has been given to the guardian.
However, many wards are able to understand and give preference. A ward
should normally be told about the diagnosis or medical condition, treatment al-
ternatives, prognosis with or without treatment, benefits and risks of treatments,
and treatment goals.

What Is Informed Consent?

In making decisions on behalf of a ward, the guardian may need to consent to
some treatment or course of conduct. Consent should usually be informed con-
sent. “Informed consent” means that consent is valid only if the person giving
the consent understands:

e The nature of what is being consented to;
e The benefits and/or the risks of harm; and
o What the available alternatives are if consent is, or is not, given.

The person giving consent should be able to give a reason for selecting a par-
ticular alternative.

Informed consent requires that the person giving consent:
¢ Has the knowledge available to make a reasonable decision;

e Has the capacity or ability to make reasoned decisions based upon informa-
tion that applies to the situation; and

e Be giving consent voluntarily and without coercion, intimidation or pressure.

How Does this Apply in Medical Emergencies?

In a medical emergency, the guardian considers the information available at the
time and uses his or her best judgment to make a decision.
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When Must the Court Approve
Medical Treatment?

The court must approve major elective surgery or
any other non-emergency major medical proce-
dure. These terms are not defined in the statute.
As a result, it can be hard to decide if court ap-
proval is needed. Major usually means something
that is not minor or minimal. Heart surgery would
most likely be major surgery, as would an opera-
tion on any vital organ. Elective surgery is optional
or not required. Usually cosmetic surgery would be
considered elective. Any surgery that could be
postponed without danger of death or long-term
health problems could be considered elective. A
medical procedure could be any type of activity
that requires instrumentation. For example, draw-
ing blood would be a medical procedure, although
not usually a major procedure. Routine physical
examinations and procedures under anesthesia do
not require court approval, if the anesthesia is re-
quired because of the physical or mental disability
of the ward. Routine dental examinations and pro-
cedures under anesthesia also do not require
court approval, if the anesthesia is required be-
cause of the physical or mental disability of the
ward.

The court must approve sterilization procedures
(permanent method of birth control). The court
must approve the withholding or withdrawal of life-
sustaining procedures as set out in lowa Code
Chapter 144A.

If court approval is or might be needed, guardians
should consult with their attorneys. A court may
appoint an attorney to represent the ward in a pro-
ceeding to approve medical treatment. If the ward
objects to a particular medical treatment, it may
also be appropriate to obtain court approval.

Can a Guardian Consent to Limit
Treatment?

A guardian can only consent to the withholding or
withdrawal of life-sustaining procedures after ob-
taining court approval. See the handout in the se-
ries “Making Decisions to Limit Medical Proce-
dures” for more information about this topic.

Can a Ward Refuse Treatment?

If the power to make a decision has been given to
the guardian by the court and any necessary court
approval has been obtained, the ward does not
have the right to refuse treatment. The ward may
ask the court to review any decision made by the
guardian. A guardian should use caution when
overriding a ward’s refusal. Less restrictive and
other alternatives must be considered.

Medical Treatment Consent
Check List

The following questions can be used as a guide-
line when making medical decisions. Some may
not apply to every situation. If the decision-maker
is unsure of the answer to any of the questions
that apply, he or she may not be ready to give in-
formed consent for a care plan or for medical treat-
ment:

® |s the decision legally the guardian’s to make (refer
to the court’s order setting out the guardian’s
power)?

® s there a regular physician? Is the physician aware
of the ward’s living arrangements and current care
or assistance being provided by others?

® |s the ward following the recommended medical
procedures? If not, what are the reasons?

® Can the ward remember and correctly follow medi-
cal advice, medication schedules, and report warn-
ing signs of possible problems?

® Are there laws governing the requested care or
treatment?

® Are there less restrictive options? What are they,
and have they been considered prior to this current
request?

® Has the guardian visited the ward recently? Does
the situation the guardian sees reflect the facts be-
ing described to the guardian by others?

® Have the guardian and ward talked about the ward’s
opinion regarding the requested care or treatment?

® s the requested care or treatment in conflict with
prior wishes expressed by the ward, either in a living
will or other document or conversation?
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Has the guardian asked the opinions of the ward’s
family and friends?

Should the guardian ask the opinions of other ex-
perts such as advocates, medical specialists, psy-
chiatrists, or others?

Is there evidence that the care or treatment being
requested discriminates against the ward? Would it
be requested if the person were not elderly/
developmentally disabled/mentally ill/brain injured?

Is there agreement among the professionals that
have been consulted?

Does the guardian have the necessary information
documented in writing?

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

There may come
a time when a
guardian will
have to decide
about limiting
life-sustaining
medical
procedures.

A guardian may
find it helpful to
think about how
he or she will
make these
decisions before
the situation

becomes critical.

Making Decisions to Limit Medical Procedures

What are Life-Sustaining Procedures?

A life-sustaining procedure is a medical procedure which uses a mechanical
means to prolong the dying process. Providing food and water through a feeding
tube may be a life-sustaining procedure. A life-sustaining procedure does not
include any treatment needed to provide comfort, care, or control pain.

What is a Terminal Condition?

A condition is terminal when there is no cure and the doctor believes it will result
in death in the near future or a state of permanent unconsciousness.

Who May Decide that Life-sustaining Procedures Are
Not to be Provided?

A competent adult may make a “living will” at any time directing that “life-
sustaining procedures” be withheld or withdrawn. The “living will” shall be given
effect only if the person’s condition is determined to be terminal and the person
is not able to make treatment decisions. A living will made by a ward when he or
she was competent can be used even if the person is now incompetent.

What happens if someone is in a coma, has a termi-
nal condition, and does not have a living will?

lowa law sets out specific procedures which must be followed before life-
sustaining procedures can be withdrawn or withheld. There must be a written
agreement to withhold life-sustaining procedures between the physician and an
individual or individuals authorized by law to act on behalf of the comatose per-
son. The law sets out in order who can make that decision. First is a person who
has durable power of attorney to make medical decisions for the patient. If no
one has durable power of attorney for medical decisions, a court-appointed
guardian has the authority to make the decision with court approval. If there is
no person with durable power of attorney and no guardian, the law specifies, in
order, who can make the decision. The list includes the spouse, children, and
other relatives. Under the law, the express or implied intentions of the patient
must guide whoever decides what to do.
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What is Comfort Care?

Comfort care, or palliative care, is care intended to
relieve pain, enhance comfort, and promote dignity
and hygiene. Curing the disease is not the goal.
The goal of treatment is comfort and pain manage-
ment. The patient may desire and benefit from
hospice care. Hospice care addresses medical,
social, and spiritual needs the patient and/or family
and caregivers may have. This can be provided in
a variety of settings, including, but not limited to, a
hospital, a nursing facility, or in the person’s home.

What Are Artificial or Mechanical
Means to Sustain, Restore, or
Supplant a Spontaneous Vital
Function?

Artificial or mechanical means to sustain, restore
or supplant a spontaneous vital function include:

e The provision of nutrition or hydration that is
provided parenterally (other than introduced
through the intestine) or through intubation,
such as through the nose and throat
(nasogastric tube- NG tube) or through the
veins (IV line);

e The use of a ventilator to assist breathing;
¢ Heart and lung machines.

Administering medication through the veins (IV) is
not considered artificially administered nutrition or
hydration.

When Should Discussions About
Limited Treatment Occur?

When a medical diagnosis of terminal iliness has

been made, discussions should begin. It is better
to start before hospitalization or a medical emer-

gency occurs. That way there is more time to
make a decision.

What Information is Needed

to Make a Limited Treatment
Decision?

These decisions must take into account several

things such as: the ward’s dignity and worth as a
human being; whether life-sustaining treatment

would extend life, preserve or restore function,
relieve pain, enhance comfort, or affect the ward’s
present and future ability to enjoy life as defined by
the ward; and the ward’s preferences, values and
beliefs regarding life-sustaining treatment, if he or
she is or was able to express them. A guardian
should be careful about considering benefits to
third parties or the cost of providing the life-
sustaining procedures in question.

Since the court must approve any consent to limit
treatment, the reasons for any decision should be
clearly thought through and documented. The
things to consider include, but are not limited to:

Ward’s Condition

e Whatis the ward’s diagnosed condition(s)?

e What is the ward’s prognosis and life expec-
tancy?

e Are there other underlying or secondary medi-
cal conditions affecting treatment options?

e Is the recommendation to limit medical proce-
dures based on the ward’s medical condition?

¢ Would this procedure be reasonable for a
competent person with similar health and
medical status?

Medical Risks and Benefits

e How likely is the procedure to benefit the ward
(will it relieve pain and suffering; will it restore
previous functioning levels)?

e \What is the degree of the benefit of the treat-
ment (the difference in outcome between treat-
ment and no treatment; to what degree will it
relieve pain and suffering; and to what degree
will it restore functioning levels)?

e How long is the benefit of the treatment ex-
pected to last?

e |s the treatment likely to cause harm or to
cause or increase pain and suffering?

e Are there alternative treatments which should
be considered which may be beneficial?

e \What is the likelihood that the ward will die,
with or without the treatment?

e Wil the treatment prolong the dying process?
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Ward'’s or Family’s Preferences

® \What do the ward and any near relatives think about
death and dying, pain and suffering, and level of
functioning?

® Do the ward or near relatives have religious con-
cerns regarding the limitation of treatment?

® Are there any disagreements among any of the in-
volved interested persons?

OTHER LIMITED
TREATMENT TERMS AND
CONSIDERATIONS

What Does DNR (Do Not
Resuscitate) Mean?

A DNR Order is an order from a doctor saying a
patient is terminally ill and does not want to be re-
vived if the heart or breathing stops. It does not
mean the patient would not receive proper medical
care. The patient would still be kept as comfortable
and free from pain as possible. Originally, DNR
Orders were often not followed unless the patient
was in a hospital. A law passed in 2002 changed
that. Under that law, terminally ill patients can ask
the doctor to prepare an “Out-of-Hospital” DNR
Order. The doctor will prepare the Order and give
the patient a copy. If paramedics or other emer-
gency personnel know about this Order, they will
not revive the patient.

How Should DNR and Limited
Treatment Decisions Be Docu-
mented?

The guardian must make sure that any documen-
tation required by the hospital, nursing care facility
or other residential facility, other care or service
providers, and the local emergency medical ser-
vices provider is properly completed and available
in emergency situations.

The guardian must make sure that each of these
providers is aware of limited treatment decisions

and that the declaration or agreement is in each
care or service provider’s chart or file for the ward.
The guardian should not assume that all service
and care providers will recognize or honor a previ-
ously made DNR order or limited treatment deci-
sion made by a guardian after receiving court ap-
proval. Each provider should be asked what their
policies and procedures are for responding to and
following such orders.

If a provider refuses to honor such an order, the
guardian should request a copy of the provider’s
policy which defines a person’s right to challenge
or appeal the decision or policy. The guardian may
have to seek alternative service or care providers
who will honor, or follow, the limited treatment di-
rective or court order.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

Sometimes a
person with a
disability may
have behaviors
that are
disturbing,
disruptive, or
even potentially
harmful. What
can be done?

Behavior Limit Interventions

Sometimes, a person with a disability also has behaviors that are disturbing,
disruptive, or even potentially harmful. When that is the case, family, guardians,
caregivers, and doctors may think about using behavior control interventions.

While these interventions are meant to stop the behavior in the short term, the
long-term goal should be to help the person develop skills to control his or her
own behavior. These interventions should always be the least restrictive and
least intrusive to the ward (disabled person).

What are Behavior Control Interventions?

There are a variety of interventions which are used to control behavior. These
include behavior management, physical restraints, medication, or a combination
of these approaches.

What is Behavior Management?

Behavior management is a kind of behavior intervention. It is based on the the-
ory that when behavior is followed by a positive and pleasurable experience, it
will strengthen and increase. On the other hand, behavior followed by a negative
or unpleasant experience will weaken and decrease. Behavior management is
usually less restrictive and less intrusive than the use of medication to control
behavior or the use of physical restraints.

What are the Keys to Successful Behavior
Management?

The keys to successful behavior management are making sure:

e That the behavior management plan fits the needs of the person;

e That alternative, appropriate, or positive behavior skills are being developed
as part of the behavior management plan, in addition to reducing the nega-
tive or undesired behavior;

e To understand what the person may be trying to communicate through the
inappropriate behavior; and

e To discover what in the person’s environment may be reinforcing the un-
wanted behavior, causing it to continue, and then working to change that
part of the environment or situation.
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When considering the use of any behavior man-
agement intervention, it is important to realize that
some behaviors cannot be reduced or eliminated
and may actually increase. This is most common
in persons who have Alzheimer’s Disease or other
related dementia-type diseases. This also occurs
in some people who develop permanent side ef-
fects from long-term administration of certain psy-
chotropic medications. In these cases, the behav-
ior management will focus more on helping the
person avoid harm or danger to self and/or others,
and less on reduction and elimination of the be-
havior.

When is Behavior Management
Really Necessary?

The guardian should closely follow the use of any
behavior management program to make sure that
it meets the needs and is in the best interest of the
ward. The guardian should also be aware that
such techniques may be used more for the con-
venience of care staff than for the best interest of
the ward.

Under federal regulations for nursing homes, in-
formed consent from the guardian must be given
before the facility can restrict or deprive the person
of access to an activity or property/object, or be-
fore using physical or mechanical types of re-
straints. For example, physical restraints, such as
a “poesy” for use in a wheelchair, would be consid-
ered a mechanical restraint.

A doctor may prescribe the use of restraints for
medical purposes. But there may be occasions
when care staff use this type of restraint to control
a person because it is easier than engaging the
person in some other appropriate or needed activ-

ity.

This may happen more frequently in care facilities
or by in-home care providers where care staff are
untrained and underpaid, or where there are not
enough staff to attend to all the people who need
assistance. In any situation, the guardian must be
informed about the use of the restraint and given
information about how and why it is being used
before giving consent for its use.

What Are the Ward’s Rights When
a Behavior Management Plan is
Used?

All licensed service providers operate under spe-
cific regulations which allow them to perform cer-
tain functions, but which also protect the rights of
the person receiving the service. The guardian
should become familiar with the rights related to
any service the ward may receive. Also, the guard-
ian should ask the service provider to give him/her
a written copy of the rights of the person receiving
their services and ask them to explain any portion
which the guardian does not understand.|

What if the Ward’s Behavior is
Very Challenging?

When a person’s behavior may cause immediate
harm to him or herself or to others, some form of
physical restraint may be used to control the be-
havior. This is called “aversive and deprivation”
intervention. It may be used when general behav-
ior management techniques are not enough to
control dangerous or challenging behavior. Physi-
cal and mechanical restraint procedures fall under
this category.

Aversive and deprivation procedures combined
with positive approaches have been effective in
reducing, and in some cases eliminating, challeng-
ing behavior. However, most often they serve pri-
marily to protect the person, property, or others
from harm. The use of aversive or deprivation pro-
cedures is not generally recommended unless
other less-restrictive and positive methods have
been tried first. They must be used under the su-
pervision of a person trained in behavior manage-
ment and behavior analysis. All parts of the behav-
ior reduction plan must be specifically related to
the person’s own needs and closely monitored.

What, if Any, Medication is
Recommended to Control
Behavior?

Any guardian who makes decisions for an individ-

ual is properly concerned with choices regarding
behavior-altering medications. These medications
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are called “psychotropics.” A subclass of these
medications is called “neuroleptic” medications.
Psychotropic medication will not necessarily solve
or eliminate all problems an individual is facing.
Yet it may be unfair to deprive an individual of
medication which can assist in making the per-
son’s life better. It is most important to know why
the medication is being used.

What Happens After Consenting
to the Use of Medication?

The guardian needs to continuously monitor the
use of any medication. Consenting to the use of
medication is only the beginning of an ongoing
process - a process which includes evaluating the
effectiveness of the treatment to ensure that it is
actually benefiting the person. The guardian who
has been given the power to consent to medical
treatment has the authority to refuse or authorize
the use of medications, including psychotropics.
The guardian should include all medication strate-
gies and results in the annual report which he or
she submits to the court.

Behavior Management Consent
Checklist

Before consenting to the use of any behavior man-
agement intervention, including aversive or depri-
vation procedures, make sure that there is careful
planning and the least restrictive or least aversive
interventions are tried first. To assist the guardian
in making these decisions, a checklist has been
developed. If the guardian answers “no” to many
of these questions, he or she may want to recon-
sider the use of the behavior management inter-
vention plan or aversive or deprivation procedures.

¢ Does staff have reasonable knowledge of be-
havior management techniques?

e |f aversive and deprivation procedures are
being planned, are they truly being used as a
“last resort?” Has there been a number of well-

designed, positive behavior management
techniques that have been found unsuccess-
ful?

Has staff been instructed on how to develop
non-aversive, positive programs for challeng-
ing behaviors?

Have the possible side effects of medication,
behavioral techniques, deprivation, and aver-
sive intervention been fully discussed?

Will the caregiver be able to implement these
methods in the ward’s home? What will hap-
pen if the caregiver cannot or does not want to
implement the programs?

Can the behavior management procedure be
used in all the settings in which the ward ex-
hibits the behavior?

Is the environment in which the ward resides
or receives services stimulating and suppor-
tive?

Is the guardian sure that the disruptive behav-

iors are not the result of frustration? Communi-
cation limitations? Lack of alternative means to
express anger? Refusal? Boredom? The result
of untreated illness or pain?

Is the facility or program including the guardian
in its planning for behavior management pro-
cedures?

Has staff been instructed on how to perform
the procedure?

Does staff have resources available for con-
sultation, such as a social worker, a psycholo-
gist, or psychiatrist?

Does the guardian feel that the ward’s dignity
is being maintained throughout both the plan-
ning process and the administration of the be-
havior management procedures?

Has the ward recently experienced life events
which would explain the behavior?
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Behavior Medication Consent
Checklist

If the guardian is asked to consent to the use of
medication to treat the ward’s behavior, the guard-
ian must make sure that he or she has appropriate
information in order to give informed consent.
These questions may help in determining whether
a guardian has sufficient information to make this
decision.

¢ What are the specific behaviors or statements
of the individual that the medication is to
change? If there is a psychiatric diagnosis,
what are the specific behaviors that the medi-
cation is to change?

¢ What information or data is recorded and col-
lected and used to monitor the behavior in or-
der to determine if the psychotropic medication
is having its desired effect? Is the data
“opinion” or actually observed behavior? Is the
data shared with the guardian?

e What are the specifics of the medication - the
dose, the possible dose range, the route of
administration, the expected duration? How
long is it to be used before deciding whether it
is working or not?

¢ What are the side effects and risks of the
medication? How are they treated? Is the per-
son at higher risk for some of the side effects?

¢ How will the medication be monitored? What is
the monitoring system? What specific assess-
ment tools are used to check for side effects?
How often are they used? How will the guard-
ian be informed if side effects are observed?

o What other behavior management techniques
are being used along with the use of the psy-
chotropic medication? What kind of educa-
tional, environmental, or skill-building efforts
are also in place? Have these been consid-
ered and properly addressed?

¢ Is the lowest effective dose of the medication
being used? If attempts to lower the dosage
are made, are these done very gradually in
order to prevent withdrawal reactions?

¢ Are medication changes occurring without the
guardian being informed? Are too many
“emergencies” occurring and medication being
started without the guardian’s consent?

e The most important question: How is the ward
doing when the guardian sees the ward and
observes daily activities? Is the ward partici-
pating in activities to the extent of their ability?
Is the behavior still interfering with life despite
the medication? Are side effects present and
interfering with life activities?

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa'’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.
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Changing (or
modifying) a
guardianship or
conservatorship
is similar to
setting one up.

Modification and Termination of Guardianship
and Conservatorship

Why Modify a Guardianship or Conservatorship?

Sometimes a conservator or guardian may need to get more powers over the
ward than the court originally granted. Sometimes the ward’s decision making
may improve, lessening the need for someone else to make the ward’s deci-
sions.

Changing (or modifying) a guardianship or conservatorship is similar to setting
one up. A petition for “modification” is filed with the court. A hearing date is set.
Interested persons may present facts at the hearing. The court must decide if a
“limited” guardianship or conservatorship is right for the ward. The court must try
to limit the powers of the guardian or conservator to those that are really
needed.

When Does a Guardianship or Conservatorship End?

A guardianship or conservatorship ends (the statute uses the word “terminates”)
when the ward dies or if the court says that the ward is able to make decisions.
A ward can ask the court to end the guardianship or conservatorship. A ward
can do this by filing a petition in court.

If the court ends the guardianship or conservatorship, all rights taken from the
ward are returned. The ward is no longer considered “incompetent.”

Ending a guardianship or conservatorship is much the same as setting one up.
A petition to end or terminate the guardianship or conservatorship is filed with
the court. A hearing date is set. Notice of the hearing is given to all interested
persons. The ward has to present evidence to show that the ward is competent.
The burden of proof then shifts to those opposing the termination to show the
court by clear and convincing evidence that the ward is incompetent.

A guardianship can end even if the ward is still disabled. The facts may show
that the person now has the ability to take care of personal matters and/or man-
age property. A person who is able to care for self or property may be consid-
ered “competent” and not need a guardian. This may be true even if the person
has a mental disability.
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When a ward dies, the guardian or conservator
can no longer make any decisions. The guardian
or conservator still has to tell the court what he or
she did before the death of the ward. The guardian
or conservator has to file a final paper with the
court saying what he or she did. The court has to
approve the accounting or report before the
guardianship or conservatorship case is ended.

What Happens When the
Guardian or Conservator has to
be Changed?

The court will need to replace a guardian or con-
servator who dies, is removed, or resigns. A
guardian or conservator may be removed for mis-
management or improper actions.

If the ward still needs a guardian or conservator,
the court can pick a new “successor” guardian or
conservator. The process for picking a successor
guardian or conservator is similar to the other legal
proceedings described above. Often, the biggest
problem is finding someone to act as the conser-
vator or guardian. The court does not have a list of
people. It is up to the people involved to offer
someone as a successor guardian or conservator.
Notice will be given to interested parties. A hearing
may be needed to approve the successor guardian
or conservator.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
Disabilities Council.

HOPE. DIGNITY. JUSTICE.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

The following
are the most
frequently asked
questions about
guardianships
and

conservatorships.

This information
is from a series
on substitute
decision making
prepared by lowa
Legal Aid and
funded by the
lowa Governor’s
Developmental
Disabilities
Council.

Frequently Asked Questions About
Guardianships and Conservatorships

What is the difference between a guardian and a
conservator?

In a conservatorship, the court appoints a person (the conservator) to control the
property (or estate) of a ward. In a guardianship, the court appoints a person
(the guardian) to control the person of the ward. A conservatorship deals with
the person’s financial decisions. A guardianship deals with non-financial deci-
sions such as where the ward lives and what type of medical care the ward gets.
One person may be both the guardian and conservator. Guardianship and con-
servatorship cases may be combined into one court action.

It is important to know that the words “guardian” and “conservator” have different
meanings in different states. The person who is called a guardian in lowa is
sometimes referred to as a “conservator of the person” in other states. A person
who is called the conservator in lowa might be called the “guardian of the es-
tate” somewhere else.

What are the personal costs to the people involved in
a guardianship or conservatorship?

Court fees and attorney fees can vary. It may depend on the area of the state
and the persons who need to get notice of the action. Fees may increase if the
action will be contested by anyone. The attorney’s fee and court costs for these
cases are typically paid for from the proposed ward’s funds. If a proposed ward
is poor, the court may enter an order waiving pre-payment of the court costs.
The county will pay the fees charged by the ward’s attorney if the ward is poor.
However, public funds generally are not available to pay the guardian or conser-
vator’s attorney, if the ward’s estate cannot pay. The guardian or conservator
must pay his or her attorney according to the agreement worked out between
the guardian or conservator and the attorney.
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Am | responsible to provide ser-
vices or pay for services or debts
of the ward out of my own per-
sonal funds? For example, would
the ward have to come to live with
me or must | pay for services if he
or she is no longer eligible for
benefits, entitlements, or services?

A guardian or conservator has no duty or obligation
to pay for any services for the ward from the guard-
ian’s or conservator’s personal funds. The ward’s
funds pay for services and debts of the ward. Gov-
ernmental benefits may also be available to pay for
services.

The guardian or conservator should find federal,
state, or county benefits, entitlements, and services
for which the ward is eligible. The guardian or con-
servator makes decisions about the service needs of
the person, but does not need to provide or pay for
needed services. The guardian does not have to act
alone to determine which services or benefits are
needed or available. There are many places to get
information. Case management services, the central
point coordinator employed by the county, providers,
and other advocates can be helpful. The guardian
can receive assistance to understand and obtain
various benefits and services for the ward.

What are my ongoing legal duties
and responsibilities as guardian?

In general, the guardian must know about the ward’s
physical and mental status, be familiar with the
ward’s needs and be available to carry out all of the
powers granted by the court.

To carry out these responsibilities, the guardian
should be actively involved in:

e Planning for services (usually done in conjunc-
tion with service providers, case managers, and
funding personnel);

e Ensuring that the services provided meet the
needs of the ward;

e Making informed decisions by weighing the risks

and benefits to the ward and the ward’s prefer-
ences, if known.

The guardian must report annually to the court. The
report includes information regarding the ward’s cur-
rent mental and physical condition, and present liv-
ing arrangements. The report also includes a sum-
mary of the professional services provided to the
ward, a description of the guardian’s visits with and
activities on behalf of the ward, and a recommenda-
tion as to whether or not the guardianship should
continue.

What is the scope of authority that
| have as guardian or conservator?

The court will grant the conservator or guardian only
the specific powers necessary to protect and super-
vise the ward. The guardian or conservator should
exercise that power in a way that will maximize the
ward’s self-reliance and independence. The guard-
ian or conservator must exercise that power consis-
tent with the authority granted by the court.

Guardian
A guardian may:

e Make decisions about care, comfort, and mainte-
nance (food, clothing, shelter, health care, social
and recreational activities, training, education);

e Give necessary consents for and ensure that the
ward receives needed professional care;

e Take reasonable care of personal property;

e Ensure the ward receives necessary emergency
medical services.

A guardian may do the following with prior court ap-
proval:

e Change the ward’s permanent residence to one
that is more restrictive of the ward’s liberty;

e Arrange to provide major elective surgery or any
other non-emergency major medical procedure
(certain dental and health procedures are spe-
cifically excluded from this requirement);

e Consent to the withholding or withdrawal of life-
sustaining procedures.

74




Conservator

A conservator must:

e Protect and preserve the property and assets of
the ward;

¢ Invest funds prudently;

e Account for the assets of the ward;

e Collect all debts and claims in favor of the ward.

A conservator shall have the following powers,

unless a court limits them:

e Collect income and enforce or defend any claim
by or against the ward;

e Sell and transfer personal property that is perish-
able or for which there is an established market;

e Vote at corporate meetings;

e Continue to hold any investment or property
originally received until the timely filing of the first
annual report.

A conservator shall have the following powers, if the
court approves:

e Enterinto leases;
e Make payments to or for the benefit of the ward;
e Compromise or settle a claim;

e Apply any portion of the ward’s income or assets
to the support of any person for whose support
the ward is legally liable.

May co-guardians be appointed?
If so, how many can there be?

Co-guardians may be appointed. There are no legal
restrictions about the number of co-guardians that
the court may appoint for a single person. Normally
one and no more than two co-guardians should be
appointed. This is because with more people it is dif-
ficult to get decisions made and come to an agree-
ment. The guardians will have to work together. How
well will they be able to do this? Generally, both con-
servators or guardians will have to agree on an ac-
tion. However, the court could direct that decisions
could be made by one or the other of the guardians
or conservators.

A person who is not a resident of lowa can be a
guardian. A non-resident guardian would usually be
required to serve with a resident guardian. However,
the court can decide, for good cause shown, that the
non-resident may serve alone.

When does a guardianship end?

Modification

At times a ward may not need as much decision-
making help. The court may modify a guardianship or
conservatorship to allow the ward to make more de-
cisions. The court also may modify a guardianship or
conservatorship to allow the guardian or conservator
to make more decisions for the ward.

In either case, in a proceeding to modify the court
must make specific findings when deciding whether
the powers of the guardian should be increased or
decreased. This decision must be based on the evi-
dence presented and must support the powers given
to the guardian.

Termination

A guardianship ends when the ward dies or when a
minor reaches the age of majority. A guardianship
may also end when the court decides that the ward is
no longer incompetent or that the guardianship is no
longer necessary for any other reason.

These materials are a general summary of the law.
They are not meant to completely explain all that you
should know about guardianship and conservator-
ship. You should see a lawyer to get complete, cor-
rect and up-to-date legal advice. lowa’s law on
guardianship and conservatorship is found in lowa’s
Probate Code starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

The legal terms
used in
guardianship and
conservatorship
can be
confusing.
Below is a list of
some general
legal terms
followed by a list
of guardianship
and
conservatorship
legal terms.
NOTE: Legal
terms used in
jurisdictions
outside of lowa
may be different
from some legal
terms used in
lowa.

Definitions of Legal Terms

General Legal Terms

Affidavit - A written statement made under oath. The signature is usually witnessed by a
notary public.

Affiant - The person who makes an affidavit.
Appeal - To bring a case before a higher court to review a decision of a lower court.

Bond - A promise by a bonding company to pay if there is a financial loss because of mis-
management or fraud by the conservator. The promise protects the ward (see definition
below) from mismanagement by the conservator of the estate. In the event of mismanage-
ment, the court may decide that the bond will reimburse the estate for the missing money.
In that case the company that issued the bond can try to get the money back from the
conservator.

Burden of Proof - Duty of a party to prove a fact. The amount of proof required depends
on the type of case. In some guardianship and conservatorship matters, the amount of
proof is “clear and convincing evidence.” In others, it is probably a “preponderance of the
evidence.” (Preponderance means more than half of the available evidence must support
a certain decision. This is a lower standard than clear and convincing evidence.)

Change of Venue - To move the court case from one county to another.

Civil Lawsuit - A legal action brought to get relief for injuries or financial loss. This is dif-
ferent than a criminal lawsuit. Civil lawsuits are usually brought by private parties (people
or companies) against other private or public parties.

Contested - When any party objects to the petition or opposes it at the hearing, the case
is “contested.”

Constitutional Rights - Rights guaranteed by the Federal or State Constitution.
Continuance - A postponement of the hearing or trial date.

Estate - A person’s income, assets, real estate, or any other financial holdings all make up
an estate.

Evidence - Evidence includes documents, material, or testimony presented during a legal
case which are used to prove the claims made in the case.

Fiduciary - A person having duties involving good faith, trust, special confidence, and
candor towards another. This includes such relationships as executor, administrator, trus-
tee, guardian, and conservator.
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Guardian Ad Litem - A person appointed by a court to
look after the interests of a minor or a person with a dis-
ability who is involved in a court case. The guardian ad
litem is not representing either side in a contested court
case.

Hearing - A hearing is a court proceeding presided over
by a judge. The judge “hears” the petition or request for
action that has been filed. The judge listens to the evi-
dence presented and the arguments of the parties. Based
on the evidence presented in the hearing, the judge de-
cides the case and enters an order.

Indigent - A person with little money and property. If a
ward or proposed ward is indigent, he or she may be enti-
tled to have an attorney appointed, at no charge to the
ward. A person who is indigent may be able to file without
prepaying fees or costs. This is called “in forma pauperis.”

Litigation - Litigation is a trial and associated proceed-
ings. A litigant is a party to a lawsuit.

Notarize - Process where an authorized person (a notary
public) verifies the signature on a document. The signing
must be done in the presence of the notary.

Oath - Taking an oath is swearing something is true.

Order - Statement by the court, usually in writing requiring,
authorizing or allowing something be done.

Order to Show Cause - An order requiring a person to
appear and show why he or she did not comply with a pre-
vious order or why a proposed order should not be made.

Party or Parties - The person(s) who take part in a legal
proceeding. In a guardianship or protective proceeding for
a conservatorship the parties are the petitioner, respon-
dent, guardian, conservator, or any other person allowed
by the court to participate in the proceeding.

Petition - A legal paper asking for action or relief from the
court. A petition is the first document filed with a court in a
lawsuit. It starts the lawsuit.

Petitioner - The person who files a petition with the court.

Probate Code - Chapter 633 of the lowa Code which is
the main law over the probate of wills and administration of
deceased persons’ estates. This also includes the law on
guardianships and conservatorships.

Pro Se - A party who acts as his or her own attorney.

Respondent - The party who makes an answer to the
petition.

Subpoena - An order requiring a witness to appear and
testify in a court proceeding.

Substitute Decision-Maker - A person who makes deci-
sions regarding personal and medical issues and /or finan-
cial issues for a person who is incompetent. This can be

done either informally, as a family member or friend, or
formally, as an attorney in fact (power of attorney), proxy,
agent, guardian, or conservator,

Testimony - Oral statements made under oath at a legal
proceeding.

Venue - The county in which legal proceeding is held.

Witness - A person called to testify in a legal proceeding.
Also a person who witnesses the signing of a legal docu-
ment.

Adult Guardianship/
Conservatorship Legal Terms

*NOTE: there are some new legal terms now in
use under the lowa Uniform Adult Guardianship
and Protective Proceedings Jurisdiction Act
passed in 2010.

Adult - An individual who is eighteen years of age.

Conservator (also called Conservator of the Estate or
Guardian of the Estate or Property) - A person ap-
pointed by the court to handle the property or estate of a
ward.

Co-conservator/Co-guardian - One of two or more per-
sons appointed to serve as decision maker. There is no
limit on the number of co-conservators or co-guardians
that can be appointed. However, having more than one
conservator or guardian may make decision making more
complicated. The co-guardians and co-conservators will
have to agree on decisions made for the ward, unless the
court directs otherwise.

Court - For guardianship or conservatorship protective
proceedings in lowa this is the district court

Foreign Judgment - This is a guardianship or conserva-
torship judgment, decree, or order of a court from outside
of lowa that is entitled to full faith and credit in lowa. An out
of state court order which lowa courts will uphold.

Guardian (also called Guardian of the Person) - A per-
son appointed by the court to make decisions for the per-

son of the ward about non-financial matters such as medi-
cal treatment, education, living arrangements, etc.

Incompetency (or Incapacitated Person — * new term
being used in lowa under the lowa Uniform Adult
Guardianship and Protective Proceedings Jurisdiction
Act) - In the case of a guardianship, an incompetent/
incapacitated person is one who the court has decided
has a decision making capacity which is so impaired that
the person is unable to care for the person’s personal
safety or to attend to or provide for necessities of the per-
son such as food, shelter, clothing, or medical care, with-
out which physical injury or illness may occur.
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In the case of a conservatorship, an incompetent/
incapacitated person is a person who the court has de-
cided has a decision making capacity which is so im-
paired that the person is unable to make, communicate,
or carry out important decisions concerning the person’s
financial affairs.

Inventory - A conservator must make a list of all of the
ward’s property which the conservator has or knows
about.

Protected Person (new term being used in lowa un-
der the lowa Uniform Adult Guardianship and Protec-
tive Proceedings Jurisdiction Act) - This is the ward/
individual person for whom a conservatorship has been
set up.

Protective Order (new term being used in lowa under
the lowa Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act) - An order appointing a
conservator under lowa’s conservatorship law (not to be
confused with civil or criminal protective orders and no
contact orders for domestic abuse, adult & child abuse,
and victim protection.

Protective Proceeding (new term being used in lowa
under the lowa Uniform Adult Guardianship and Pro-
tective Proceedings Jurisdiction Act) - A court action

dealing with a conservatorship.

Respondent - The individual person for whom a conser-
vatorship or guardianship is sought.

Ward (or protected person- new term being used in
lowa under the lowa Uniform Adult Guardianship and
Protective Proceedings Jurisdiction Act) - The individ-
ual person for whom a guardian or conservator has been
appointed to handle personal or financial matters.

Types of Conservatorships and
Guardianships

Guardianship of the Person - This type of substitute
decision making can cover all or only some decisions
about a person’s medical care, nutrition, clothing, shelter
or residence, and other matters regarding the person, but
not the person’s finances. A guardianship can be full (or
“general’), covering all aspects of the ward’s personal
life, or it can be “limited,” only covering certain specific
areas of the person’s life.

Conservator of the Estate - This type of substitute deci-
sion making can cover all or only some decisions about a
person’s finances, property, and real estate. A conserva-
torship can be full (or “general”), covering all aspects of
the person’s finances, or it may be “limited,” only cover-
ing certain specific portions of the person’s finances.

Standby Conservatorship - The lowa Code sets out a
procedure for a competent adult to plan for a court-
supervised conservatorship. In a written petition, the
person can say that a conservator shall be appointed
when certain conditions have been met. These could be
a particular event or the occurrence of a physical or men-
tal condition. The petition also says how the occurrence
of these events or conditions must be proven.

Standby Guardianship - The lowa Code sets out a pro-
cedure for a competent adult to plan for a court-
supervised guardianship. In a written petition, the person
can say that a guardian shall be appointed when certain
conditions have been met. These could be a particular
event or the occurrence of a physical or mental condition.
The petition also says how the occurrence of these
events or conditions must be proven.

Voluntary Guardianship or Conservatorship - The
lowa Code permits a person to ask the court to appoint a
guardian or conservator to handle the person’s personal
or financial affairs. A person must have the capacity to
consent to the appointment of a guardian or conservator.
Even in this situation, the court must decide whether a
limited guardianship or conservatorship is appropriate.

These materials are a general summary
of the law. They are not meant to com-
pletely explain all that you should know
about guardianship and conservatorship.
You should see a lawyer to get complete,
correct and up-to-date legal advice.
lowa’s law on guardianship and conserva-
torship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by
lowa Legal Aid,

1111 9t Street, Suite 230,
Des Moines, IA 50314
1-800-532-1275 or
515/243-2151. Funding
was provided by the

lowa Developmental
HOPE. DIGNITY. JUSTICE.  Disabilities Council.
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Guardianship and

Conservatorship in lowa
Issues in Substitute Decision Making

Resource Guide for Guardians and Conservators

Advocacy

lowa Department on Aging (http://www.aging.iowa.gov/)
(515) 725-3333 or 800-532-3213

Area Agencies on Aging

Northland — Decorah (www.northlandaging.com) 563-382-2941 or 800-233-4603
Elderbridge — (www.elderbridge.org) Mason City 641-424-0678 or 800-243-0678
Elderbridge —Ft. Dodge 515-955-5244 or 800-543-3280

Elderbridge — Carroll 712-792-3512 or 800-543-3265

Northwest — Spencer (www.nwaging.org) 712-262-1775 or 800-242-5033
Siouxland — Sioux City (www.SiouxlandAging.org) 712-279-6900 or 800-798-6916
Hawkeye Valley — Waterloo (www.hvaaa.org) 319-272-2244 or 800-779-8707
Scenic Valley — Dubuque (www.scenicvalley.org) 563-588-3970

Generations — Davenport (www.genage.org) 563-324-9085
Heritage — Cedar Rapids (www.heritageaaa.org) 319-398-5559 or 800-332-5934
Southwest 8 Senior Services, Inc. — Council Bluffs (www.southwest8.org) 712-328-2540 or 800-432-9209

Area XIV — Creston (www.areaxivaaa.orq) 641-782-4040
Seneca — Ottumwa (www.seneca-aaa.orqg) 641-682-2270 or 800-642-6522
Southeast lowa — Burlington (www.southeastiowaaaa.org) 319-752-5433 or 800-292-1268

Aging Resources of Central lowa — Des Moines (www.agingresources.com) 515-255-1310 or 800-747-5352

Adult Protection

lowa Elder Abuse Hotline 800-362-2178
Long Term Care Ombudsman 515-725-3327 or 866-236-1430

Attorney General of lowa — Consumer Protection Division (http://www.state.ia.us/government/ag/
protecting_consumers/index.html) 515-281-5926 or 888-777-4590
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Better Business Bureau — Des Moines (http://
www.desmoines.bbb.org/) 515-243-8137 or 800-222-
1600

Better Business Bureau — Bettendorf 563-355-6344

Office of Citizens’ Aide/Ombudsman — Des Moines
(http://www.legis.state.ia.us/ombudsman/) 515-281-
3592 or 888-426-6283

Funeral Consumers Alliance (www.funerals.org) 802-
865-8300

lowa Department of Inspections and Appeals (http://
dia.iowa.gov/index.html) 515-281-7102

lowa Utilities Board — Consumer Services
(www.state.ia.us/government/com/util/) Utility con-
sumer complaints: 515-281-5979 or 877-565-4450;
non-complaint questions: 515-725-7300

lowa Insurance Division (www.iid.state.ia.us/)
General questions: 515-281-5705

Consumer complaints: 515-281-6348 or 877-955-
1212

Life: 515-281-4445

Health: 515-281-4445

Property: 515-281-4445

lowa Civil Rights Commission 515-281-4121 or 800-
457-4416

Internal Revenue Service (www.irs.gov) 800-829-1040

SHIIP — Senior Health Insurance Information Program
(www.shiip.state.ia.us/) 800-351-4664

Social Security Administration (http://
www.socialsecurity.gov/) 800-772-1213

Tax Counseling for the Elderly — (http://www.irs.gov/
individuals/article/0,,id=107626,00.html) 800-829-
1040

Volunteer Income Tax Assistance (VITA) (http://
www.irs.gov/individuals/article/0,,id=107626,00.html)
800-906-9887

Department of Veterans Affairs — Disability Programs
(www.va.gov/) 800-827-1000

lowa Department of Veterans Affairs — 515-242-5331

Employment

Experience Works (formerly Green Thumb Senior
Community Service Employment Program)
(www.experienceworks.org) 703-522-7272 or 1-866-
EXP-WRKS (397-9757)

lowa Vocational Rehabilitation Services — (http://
www.ivrs.iowa.gov) 515-281-4211 or 800-532-1486

Health

lowa Hospice Organization 515-243-1046

Alzheimer’s Association Offices
Statewide 800.272.3900
Burlington 319-208-0271
Creston 641-782-2444
Dubuque 563-589-0030
Davenport 563-324-1022

Fort Dodge 515-576-4884

West Des Moines 515-440-2722

Medicare (www.MyMedicare.gov) 1-800-MEDICARE

Legal Assistance

lowa State Bar Association Lawyer Referral Service
(www.iowafindalawyer.com) 515-243-3179 or
800-457-3729

lowa Legal Aid (www.iowalegalaid.org) 800-532-1275 or
(Espafiol) 800-272-0008

Legal Hotline for Older lowans 515-282-8161 or 800-992-
8161

Elder Law Legal Clinic at Drake University Law School 515-
271-3851

National Alliance for the Mentally Ill of lowa (http://
www.namiiowa.com/index.htm) 515-254-0417 or (800) 417-
0417 IOWA ONLY

ARC of lowa 515.210.6686 or 800.362.2927

lowa Association of Community Providers (http:/
www.iowaproviders.org/) 515-270-9495

lowa Protection & Advocacy Services (http:/
www.workworld.org/wwwebhelp/

iowa protection and advocacy services.htm) 515-278-2502
or 800-779-2502

These materials are a general summary of the law.
They are not meant to completely explain all that you
should know about guardianship and conservatorship.
You should see a lawyer to get complete, correct and
up-to-date legal advice. lowa’s law on guardianship
and conservatorship is found in lowa’s Probate Code
starting at section 633.551.

Updated March, 2011 by

lowa Legal Aid,

1111 9t Street, Suite 230,

Des Moines, IA 50314
1-800-532-1275 or
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